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Title  45 — Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION, 
DEPARTMENT  OF  HEALTH,  EDUCA- 
TiON,  AND  WELFARE 

PART  116b— STATE  OPERATED  PRO¬ 
GRAMS  FOR  HANDICAPPED  CHIL¬ 
DREN 

AGENCY:  U.S.  Office  of  Education, 
DHEW. 

ACTION:  Final  regulation. 

SUMMARY:  This  final  regulation  gov¬ 
erns  grants  under  section  121  of  the 
Elementary  and  Secondary  Education 
Act  to  State  agencies  which  are  direct¬ 
ly  responsible  for  providing  free  public 
education  to  handicapped  children. 
Section  503  of  The  Education  Amend¬ 
ments  of  1972  requires  the  Commis¬ 
sioner  to  study  and  publish,  among 
other  things,  all  rules  governing  this 
program.  This  regulation  provides 
guidance  to  State  educational  agen¬ 
cies,  State  agencies  and  local  educa¬ 
tional  agencies  relating  to  allocation, 
distribution  and  use  of  funds,  and  the 
transfer  of  funds  to  local  educational 
agencies  for  handicapped  children  for¬ 
merly  counted  in  average  daily  atten¬ 
dance  in  State  agency  schools  and  who 
subsequently  participate  in  appropri¬ 
ately  designed  educational  programs 
operated  or  supported  by  local  educa¬ 
tional  agencies. 

EFFECTIVE  DATE:  Pursuant  to  sec¬ 
tion  431(d)  of  the  General  Education 
Provisions  Act,  as  amended  (20  U.S.C. 
1232(d)},  this  regulation  has  been 
transmitted  to  the  Congress  concur¬ 
rently  with  its  publication  in  the  Fed¬ 
eral  Register.  That  section  provides 
that  regulations  subject  thereto  shall 
become  effective  on  the  forty-fifth  day 
following  the  date  of  such  transmis¬ 
sion,  subject  to  the  provisions  therein 
concerning  Congressional  action  and 
adjournment. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Joyce  R.  Broome,  U.S.  Office  of  Edu¬ 
cation.  Bureau  of  Education  for  the 
Handicapped,  400  Sixth  Street  SW., 
Room  4918,  Donohoe  Building, 
Washington,  D.C.  20202,  202-245- 
9405. 

SUPPLEMENTARY  INFORMATION: 

A.  Background;  Major  Issues 

1.  Introduction.  Notice  of  proposed 
rulemaking  was  published  in  the  Fed¬ 
eral  Register  on  April  13,  1976  (41  FR 
15532-15535)  setting  forth  a  proposed 
amendment  to  Title  45  of  the  Code  of 
Federal  Regulations,  which  would  add 
a  new  part  116b  to  govern  the  Admin¬ 
istration  of  State  Operated  Programs 
for  Handicapped  Children  (under  sec¬ 


tion  121  of  Title  I,  Elementary  and 
Secondary  Education  Act,  as  amended 
by  Pub.  L.  93-380;  20  U.S.C.  241c-l). 
These  regulations  set  forth  rules  and 
criteria  governing  grants  to  State 
agencies  which  are  directly  responsible 
for  providing  free  public  education  for 
handicapped  children. 

2.  Program  Purpose.  Under  section 
121  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act,  as  amended 
(originally  added  to  Title  I  as  section 
103(a)(5)  by  Pub.  L.  89-313),  financial 
assistance  is  provided  to  State  agencies 
for  programs  to  meet  the  special  edu¬ 
cational  needs  of  handicapped  chil¬ 
dren  in  State-operated  or  State-sup- 
ported  schools.  In  addition,  under  sub¬ 
section  (d)  of  section  121,  funds  may 
now  be  made  available  by  those  State 
agencies  to  local  educational  agencies, 
under  certain  conditions,  for  handi¬ 
capped  children  who  have  left  a  State 
agency  program  and  arc  now  enrolled 
in  a  local  educational  agency  program. 

3.  Section  503  Procedures  and  Effect 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  (Pub.  L.  92-318)  requires 
the  Commissioner  to  study  all  rules, 
regulations,  guidelines,  or  other  pub¬ 
lished  interpretations  or  orders  issued 
by  hun  or  by  the  Secretary  after  June 
30,  1965,  in  connection  with  or  affect¬ 
ing  the  administration  of  Office  of 
Education  programs,  to  report  to  the 
Committee  on  Labor  and  Public  Wel¬ 
fare  of  the  Senate  and  the  Committee 
on  Education  and  Labor  or  the  House 
of  Representatives  concerning  the 
study,  and  to  publish  in  the  Federal 
Register  these  rules,  regulations, 
guidelines,  interpretations,  and  orders, 
with  an  opportunity  for  public  hear¬ 
ings  on  the  matters  published.  The 
regulations  below  reflect  the  results  of 
this  study  as  it  pertains  to  the  pro¬ 
grams  under  section  121.  Upon  the  ef¬ 
fective  date  of  part  116b,  ali  preceding 
rules,  regulations,  guidelines,  and 
other  published  interpretations  and 
orders  issued  in  connection  with  or  af¬ 
fecting  the  program,  except  the  Office 
of  Education  General  Provisions  Regu¬ 
lations  and  the  general  Title  I  regula¬ 
tions  in  part  116  of  Title  45  of  the 
Code  of  Federal  Regulations,  will  be 
superseded.  For  example,  ail  Informa¬ 
tion  Bulletins  issued  by  tlu-  Office  of 
Education  with  respect  to  this  pro¬ 
gram  prior  to  that  date,  to  the  extent 
they  contain  this  material,  will  be  su¬ 
perseded. 

4.  Effect  of  Office  of  Education  Gen¬ 
eral  Provisions  Regulations.  General 
fiscal  and  administrative  rules  for  the 
program  are  provided  under  the  Office 
of  Education  General  Provisions  Regu¬ 
lations  (45  CFR  parts  100,  100b,  and 
100c)  which  w'ere  adopted  in  connec¬ 
tion  with  the  same  study  under  sec¬ 
tion  503  of  the  Education  Amend¬ 
ments  of  1972,  of  which  this  publica¬ 
tion  is  a  part.  (Reference  is  made  in 
particular  to  the  provisions  of  parts 


100b  and  100c  of  Title  45  CFR,  con¬ 
taining  general  provisions  for  State 
administered  programs,  which  are  ap¬ 
plicable  to  the  progrrams  under  Title  I 
of  the  Elementary  and  Secondary 
Education  Act,  as  amended. 

5.  Reorganization  of  part  116.  In  the 
past,  this  program  has  not  had  regula¬ 
tions  separate  from  those  in  part  116. 
Under  a  recent  reorganization,  part 
116  (as  published  in  final  form  on  Sep¬ 
tember  28.  1976  (41  FR  42894-42923)) 
is  limited  to  those  provisions  that  are 
applicable  to  all  recipients,  including 
State  educational  agencies  under  sec¬ 
tion  121  of  the  Act.  Part  116a,  pub¬ 
lished  concurrently  with  part  1 16,  pro¬ 
vides  the  regulations  which  are  appli¬ 
cable  solely  to  the  local  educational 
agency  program  for  educationally  de¬ 
prived  children.  Part  116b  will  provide 
the  regulations  which  are  applicable 
solely  to  the  program  for  handicapped 
children  under  section  121.  Part  116d 
(published  as  interim  final  regulations 
on  July  13,  1977;  42  PR  36076-36085) 
governs  the  migrant  program  under 
section  122,  and  part  116c  (published 
as  interim  final  regulations  on  April 
12,  1977;  42  FR  19286-19289)  governs 
the  program  for  neglected  or  delin¬ 
quent  children  under  section  123. 

6.  Amendments  to  Title  I.  The  regu- 
latioms  set  forth  below  implement 
amendments  made  to  section  121  of 
Title  I  of  the  Elementary  and  Second¬ 
ary  Education  Act  by  Pub.  L.  93-380 
(the  Education  Amendments  of  1974), 
and  amendments  affecting  the  imple¬ 
mentation  of  the  program  made  by 
Pub.  L.  94-482  (the  Education  Amend¬ 
ments  of  1976). 

(a)  The  following  reflects  the  modifi¬ 
cation  to  the  program  required  by 
Pub.  L.  94-482:  "Hold  Harmless".  Sec¬ 
tion  501(0)  of  Pub.  L.  94-482  amended 
section  125  of  Title  I  of  the  Elemen¬ 
tary  and  Secondary  Education  Act  to 
provide  that  no  State  shall  receive  in 
any  fiscal  year  prior  to  October  1, 
1978,  an  amount  of  funds  under  sec¬ 
tion  121  which  is  less  than  100  percent 
of  the  amount  which  that  State  re¬ 
ceived  in  the  prior  fiscal  year  under 
section  121.  Prior  to  this  amendment, 
this  “hold  harmless”  provision  applied 
to  each  State  agency  rather  than  to 
the  State  as  a  whole.  This  amendment 
is  reflected  in  §  116b.40(b)  of  this  final 
regulation. 

(b)  The  following  reflect  the  modifi¬ 
cations  to  the  program  required  by 
Pub.  L.  93-380:  (1)  TTie  Rate  of  Pay¬ 
ment  Except  as  provided  in  sections 
124  and  125  of  Title  I  (Reservation  of 
Funds  for  Territories  and  Minimum 
Payments,  respectively),  the  grant 
which  an  agency  (other  than  the 
agency  for  Puerto  Rico)  is  eligible  to 
receive  under  this  program  is  an 
amount  equal  to  40  per  centum  of  the 
average  per  pupil  expenditure  in  the 
State,  or  (1)  in  the  case  where  the 
average  per  pupil  expenditure  in  the 


FEDERAL  REGISTER,  VOL.  43,  NO.  74— MONDAY,  APRIL  17,  1978 


RULES  AND  REGULATIONS 


16263 


State  is  less  than  CO  per  centum  of  the 
average  per  pupil  expenditure  in  the 
United  States,  cf  80  per  centum  of  the 
average  per  pupil  expenditure  in  the 
United  States,  or  (2)  in  the  case  where 
the  average  per  pupil  expenditure  in 
the  State  is  more  than  120  per  centum 
of  the  average  per  pupil  expenditure 
in  the  United  States,  of  120  per 
centum  of  the  average  per  pupil  ex¬ 
penditure  in  the  United  States,  multi¬ 
plied  by  the  number  of  children  in 
average  dally  attendance,  as  deter¬ 
mined  by  the  Commissioner,  at 
schools  for  handicapped  children  oper¬ 
ated  or  supported  by  the  State  agency. 
The  grant  which  Puerto  Rico  is  eligi¬ 
ble  to  receive  under  this  program  is 
the  amount  arrived  at  by  multiplying 
the  number  of  children  in  Puerto  Rico 
counted  as  provided  in  the  preceding 
sentence  by  40  per  centum  of  (1)  the 
average  per  pupil  expenditure  in 
Puerto  Rico  or  (2)  if  the  average  per 
pupil  expenditure  is  more  than  120  per 
centum  of  the  average  per  pupil  ex¬ 
penditure  in  the  United  States,  120.per 
centum  of  the  average  per  pupil  ex¬ 
penditure  in  the  United  States.  (2) 
Adequacy  of  Program.  The  State 
agency  must  now  insure  that  each 
child  counted  in  average  daily  atten¬ 
dance  for  purposes  of  determining  the 
amount  of  a  grant  under  this  program, 
will  be  provided  a  program,  commen¬ 
surate  with  his  or  her  special  educa¬ 
tional  needs,  during  the  fiscal  year  the 
federal  funds  are  made  available.  (3) 
Transfer.  Handicapped  children  who 
have  left  an  educational  program  for 
handicapped  children  operated  or  sup¬ 
ported  by  the  State  agency  and  are 
now  participating  in  a  program  operat¬ 
ed  or  supported  by  a  local  educational 
agency  shall  be  counted  in  average 
daily  attendance  in  determining  the 
amount  of  a  State  agency’s  grant 
under  this  program  if:  (a)  Each  child 
counted  continues  to  receive  an  appro¬ 
priately  designed  special  education 
program,  and  (b)  the  funds  attribut¬ 
able  to  those  children  are  transferred 
by  the  State  agency  to  the  local  educa¬ 
tional  agency. 

(c)  The  following  reflect  policy 
modifications  of  the  program  by  the 
Bureau  of  Education  for  the  Handi¬ 
capped:  (1)  Average  Daily  Attendance. 
The  Commissioner  has  determined,  in 
accordance  with  the  discretion  granted 
him  under  section  121(b)  of  Title  I, 
that  average  daily  attendance  for 
pupils  counted  under  section  121  shall 
be  100  percent  of  eligible  enrolled  chil¬ 
dren.  The  Notice  of  Proposed  Rule- 
making  for  part  116b  stated  that  aver¬ 
age  daily  attendance  would  be  94  per¬ 
cent  of  the  total  membership  enroll¬ 
ment  of  eligible  handicapped  children 
in  a  school  or  program.  The  change 
was  made  to  reflect  a  determination 
by  the  Bureau  of  Education  for  the 
Handicapped  that  the  average  daily 
attendance  of  eligible  handicapped 


children  is  more  closely  reflected  by 
the  use  of  total  membership  enroll¬ 
ment.  (2)  Service  Costs.  As  a  result  of 
a  policy  to  assure  a  "free  public  educa¬ 
tion,”  costs  for  room  and  board  may 
not  be  charged  to  the  parents  of  a 
child  placed  in  an  Institutional  resi¬ 
dential  care  facility  for  educational 
purposes.  The  proposed  regul.atlon 
stated  that  costs  for  medical  care  mast 
be  provided  at  no  cost  to  parents  if  the 
child  was  placed  in  an  institutional 
re.sidentlal  care  facility  by  a  State 
agency.  That  provision  has  been 
clianged  by  dropping  that  require¬ 
ment,  and  the  new  §116b.62(b)  re¬ 
quires  that  parents  not  be  charged  for 
non-medical  care.  This  change  was 
made  to  coordinate  this  regulation 
with  the  regulatory  requirements 
under  part  B  of  the  Education  of  the 
Handicapped  Act  and  section  504  of 
the  Rehabilitation  Act  of  1973.  The  re¬ 
quirements  of  those  regulations  are 
further  dlscu.ssed  below.  (3)  Use  of 
Funds  for  Services  which  the  Appli¬ 
cant  is  Required  to  Provide.  Under  the 
general  Title  I  regulations 
(§  116  40(b)),  Title  I  funds.  Including 
funds  under  this  part,  may  not  be  used 
for  services  which  an  applicant  agency 
is  required  to  provide  by  State  law  or 
pursuant  to  a  formal  determination 
under  various  Federal  civil  rights  stat¬ 
utes  (including  section  504  of  the  Re¬ 
habilitation  Act  of  1973  relating  to 
nondiscrimination  respecting  handi¬ 
capped  persons),  or  pursuant  to  a  final 
order  of  a  court.  The  Commissioner 
has  determined  that  this  restriction 
should  not  apply  to  the  program 
under  this  part.  Section  116b.2  has 
been  amended  to  achieve  this  result. 
The  change  is  more  consistent  with 
Congressional  intent  in  creating  this 
program,  and  should  avoid  disruption 
as  States  move  toward  full  service  for 
all  handicapped  children.  The  effect 
of  the  change  will  be  that  use  of  funds 
under  this  program  for  State-mandat¬ 
ed  education  will  not  automatically 
constitute  supplanting  if  no  State  or 
local  funds  are  in  fact  displaced. 

7.  Relationship  to  part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act,  as 
amended  by  Pub.  L.  94-142  {The  Edu¬ 
cation  of  All  Handicapped  Children 
Act).  The  program  for  handicapped 
children  under  section  121  of  the 
ESEA  is  primarily  for  children  who.se 
education  is  provided  by  the  State,  in¬ 
cluding  children  in  State  residential 
facilities.  Part  B  of  the  Education  of 
the  Handicapped  Act,  before  October 
1,  1977,  provided  funds  for  children  in 
local  school  districts.  Pub.  L.  94-142, 
enacted  on  November  29,  1975,  con¬ 
tains  extensive  amendments  to  part  B, 
including  provisions  which  are  de¬ 
signed  to  a.ssure  that  all  handicapped 
children  have  available  to  them 
(within  mandated  timelines  and  age 
ranges)  a  free  appropriate  public  edu¬ 
cation,  to  assure  that  the  rights  of 


handicapped  children  and  their  par¬ 
ents  are  protected,  to  assist  States  and 
localities  in  providing  education  to 
handicapped  children,  and  to  a.ssess 
and  assure  the  effectiveness  of  efforts 
to  educate  those  children.  Most  of  the 
Pub.  L.  94-142  amendments  to  part  B 
became  effective  on  October  1,  1977. 
The  regulations  published  on  August 
23,  1977  (45  CFR  Part  121a)  were  ef¬ 
fective  on  that  date.  One  issue  clari¬ 
fied  in  this  final  regulation  is  whether 
funds  available  to  a  State  under  part 
B  can  be  used  in  part  to  support  edu¬ 
cational  programs  for  children  in 
State  operated  or  State  supported 
schools.  The  former  section  613(a)(9) 
of  EHA  (effective  dntil  October  1, 
1977)  required  that  a  States’  Annual 
Program  Plan  provide  an  assurance 
that  part  B  funds  would  not  be  used 
for  handicapped  children  eligible  for 
assistance  under  section  121.  The 
Office  of  Education  had  interpreted 
this  provision  to  preclude  use  of  part 
B  funds  for  children  who  either  were 
eligible  to  be  counted,  or  who  were  ac¬ 
tually  counted  under  section  121.  The 
new  section  611(a)(5)(A)(iii).  effective 
October  1,  1977,  prohibits  the  Commis¬ 
sioner  from  counting  handicapped 
children  under  part  B  who  are  count¬ 
ed  under  section  121  of  ESEA,  but 
does  not  preclude  (assuming  all  other 
requirements  of  part  B  have  been  met) 
the  use  of  part  B  funds  for  handi¬ 
capped  children  either  counted  or  eli¬ 
gible  to  be  counted  under  section  121. 
That  prohibition  in  section  611  of  part 
B  relates  to  the  counting  of,  not  the 
provision  of  services  to,  handicapped 
children.  The  prohibition  is  reflected 
in  §  116b.46  of  this  final  regulation. 

The  new  part  121a  imposes  require¬ 
ments  on  a  State  educational  agency 
regarding  the  treatment  of  handi¬ 
capped  children  in  a  State  receiving 
part  B  funds.  These  requirements 
benefit  all  handicapped  children  in 
the  State,  and  are  not  limited  to  those 
children  who  have  been  counted  or 
served  under  part  B,  The  State  educa¬ 
tional  agency  is  responsible  for  imple¬ 
menting  those  requirements  regarding 
handicapped  children  eligible  for  sec¬ 
tion  121  benefits.  These  requirements 
include  those  activities  relating  to  lo¬ 
cation,  identification,  and  evaluation 
of  handicapped  children,  development 
of  an  individualized  education  pro¬ 
gram.  confidentiality  of  data,  time¬ 
lines  relating  to  the  provision  of  a  free 
appropriate  public  education  (and 
what  services  must  be  provided  at  no 
cost  to  parents  under  a  free  appropri¬ 
ate  public  education)  development  of  a 
full  education  opportunity  goal,  place¬ 
ment,  least  restrictive  environment, 
procedural  safeguards,  priorities  in 
educating  handicapped  children,  and 
parental  participation.  Due  to  the  im¬ 
portance  of  the  part  121a  require¬ 
ments  for  those  involved  in  section  121 
programs,  the  Office  of  Education 
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urges  that  close  attention  be  paid  to 
that  regulation.  Subpart  H  of  the  new 
part  116b  cross-references  those  statu¬ 
tory  requirements  in  part  B  of  the 
Education  of  the  Handicapped  Act 
which  affect  the  operation  of  pro¬ 
grams  under  section  121. 

8.  Relationship  to  section  504  of  the 
Rehabilitation  Act  of  1973.  Final  regu¬ 
lations  governing  section  504  of  the 
Rehabilitation  Act  of  1973  were  pub¬ 
lished  on  May  4,  1977  as  part  84  of 
Title  45  of  the  Code  of  Federal  Regu¬ 
lations  (42  FR  22676-22702).  Subpart 
D  of  part  84  relates  to  non-discrimina¬ 
tion  in  the  provision  of  education  to 
handicapped  children.  The  above-men¬ 
tioned  new  part'  121a  (governing  part 
B  of  the  Education  of  the  Handi¬ 
capped  Act,  as  amended),  although 
more  extensive  than  subpart  D  of  part 
84.  closely  parallels  the  latter  regula¬ 
tion  of  section  504.  To  the  extent  a 
program  or  activity  receives  any  Fed¬ 
eral  assistance  (e.g.  section  121  funds 
for  State  operated  programs  for 
handicapped  children),  the  require¬ 
ments  of  part  84  will  apply  to  the  op¬ 
eration  of  that  program  or  activity. 

9.  Citations  of  Legal  Authority.  As 
required  by  section  431(a)  of  the  Gen¬ 
eral  Education  Provisions  Act  (20 
U.S.C.  1232(a)),  as  amended  by  section 
405  of  Pub.  L.  94-482  and  section  503 
of  the  Education  Amendments  of  1972, 
a  citation  of  statutory  or  other  legal 
authority  for  each  section  of  the  regu¬ 
lation  has  been  placed  in  parentheses 
on  the  line  following  the  text  of  the 
section. 

10.  Comments  and  Responses.  Pursu¬ 
ant  to  section  503(c)  of  the  Education 
Amendments  of  1972,  the  Commission¬ 
er  provided  interested  parties  an  op¬ 
portunity  for  a  public  hearing  on  the 
proposed  regulation,  published  April 
13,  1976.  The  purpose  of  the  hearing 
was  to  receive  comments  and  sugges¬ 
tions  on  the  published  material.  Addi¬ 
tionally,  an  opportunity  was  provided 
to  submit  written  comments  and  sug¬ 
gestions.  Written  comments  were  re¬ 
ceived  from  officials  in  State  educa¬ 
tional  agencies,  other  State  agencies, 
local  school  districts,  private  organiza¬ 
tions,  professional  organizations, 
public  interest  groups,  and  individuals. 
The  following  is  a  summary  of  com¬ 
ments  received  and  the  responses  set¬ 
ting  forth  either  the  changes  which 
have  been  made  in  the  regulation  as  a 
result  of  the  comments,  or  the  reason 
why  no  change  is  deemed  necessary. 
Comments  are  arranged  in  order  of 
the  section  of  the  regulation  to  which 
they  pertain.  Since  the  publication  of 
the  Notice  of  Proposed  Rulemaking, 
this  regulation  has  been  extensively 
reorganized  and,  in  many  instances, 
the  sections  have  been  renumbered. 
References  to  section  numbers  in  the 
following  Comments  and  Responses 
are  to  the  sections  as  numbered  in  this 
final  regulation. 


Summary  of  Comments  and  Responses 

1.  SECTION  iieb.s  definitions 

Comment  One  commenter  suggested 
that  "eligible  child"  should  be  rede¬ 
fined  to  include  uncounted  children  in 
agencies  and  various  facilities  where 
other  children  are  counted.  The  com¬ 
menter  felt  that  those  children,  un¬ 
counted  because,  among  other  reasons, 
they  may  not  have  been  enrolled  in  an 
educational  program  at  the  time  of 
the  average  daily  attendauice  count, 
were  those  who  were  most  in  need  of 
section  121  funds. 

Response.  The  definition  of  "eligible 
child”  has  been  deleted.  In  using  the 
term  "eligible”  to  define  only  counted 
children,  the  definition  was  potential¬ 
ly  misleading,  causing  some  misunder¬ 
standing  as  to  whether  "eligible”  re¬ 
ferred  to  counted  children  only  or  also 
to  those  children  "eligible  to  be  count¬ 
ed.”  As  to  the  commenter’s  concern 
that  uncounted  children  were  the  chil¬ 
dren  most  in  need,  section  121  pro¬ 
grams  are  intended  to  provide  supple¬ 
mentary  services  for  those  children 
who  are  on  the  membership  roll  of  a 
special  education  program.  The  stat¬ 
ute  comtemplates  services  to  children 
who  have  been  counted.  However, 
§116b.55  provides  that  children  who 
did  not  generate  funds  are  eligible  to 
participate  on  a  space-available  basis  if 
their  participation  does  not  adversely 
affect  the  program  established  for 
counted  children.  In  addition,  section 
612(3)  of  Pub.  L.  94-142  (effective  Oc¬ 
tober  1,  1977)  requires  a  State  to  es¬ 
tablish  priorities  for  serving  handi¬ 
capped  children  in  the  following 
manner:  As  a  first  priority,  to  serve 
unserved  handicapped  children  and,  as 
a  second  priority,  the  most  severely 
handicapped  children  within  each  dis¬ 
ability  category  who  are  receiving  in¬ 
adequate  services.  The  Office  of  Edu¬ 
cation  notes  that  children  in  institu¬ 
tions  eligible  for  funds  under  section 
121  who  have  not  been  counted  be¬ 
cause  they  are  not  on  the  membership 
roll  and  are  not  in  an  educational  pro- 
giam  may  be  covered  under  the  first 
priority,  and  the  most  severely  handi¬ 
capped  receiving  inadequate  services 
may  be  covered  under  the  second  pri¬ 
ority.  Assuming  all  other  requirements 
of  part  B  of  the  Education  of  the 
Handicapped  Act  have  been  met,  part 
B  funds  may  be  used  to  provide  ser¬ 
vices  to  either  counted  or  uncounted 
handicapped  children  for  whom  the 
State  agency  is  directly  responsible  for 
providing  a  free  public  education. 

Comment.  A  commenter  suggested 
that  the  term  "State-supported 
.school”  be  defined  to  include  a  mini¬ 
mum  percentage  rate  of  State  finan¬ 
cial  support  to  establish  the  qualifica¬ 
tions  of  specific  schools.  The  com¬ 
menter  felt  that  the  absence  of  these 
criteria  made  it  difficult  to  determine 
the  eligibility  of  alleged  State  support¬ 
ed  schools 


Response.  The  comment  has  not 
been  adopted.  The  percentage  of  State 
financial  support  is  irrelevant,  as  long 
as  the  State  agency  which  is  directly 
responsible  for  providing  free  public 
education  has  entered  into  a  contract 
or  other  arrangement  with  the  State- 
supported  school.  A  comment  has  been 
added  following  the  definition,  which 
discusses  the  qualifications  of  an  eligi¬ 
ble  State-suprurted  school,  and  which 
emphasizes  the  requirement  that  the 
State  agency  be  legally  responsible  for 
the  education  of  the  child. 

Comment  One  commenter  suggested 
that  "orthopedically  impaired”  replace 
"crippled”  and  that  “specific  learning 
disabilities”  be  added  as  a  category  to 
the  definition  of  “handicapped  chil¬ 
dren,”  in  order  that  the  definition  par¬ 
allel  the  definition  of  "handicapped 
children”  contained  in  part  B  of  the 
Education  of  the  Handicapped  Act. 

Response.  No  change  has  been  made 
in  the  definition.  The  definition  is  re¬ 
quired  by  statute.  The  new  definitions 
of  "handicapped  children”  and  of  the 
individual  handicapping  conditions 
have  been  published  as  part  of  the 
final  regulation  (the  new  part  121a) 
governing  part  B  of  the  Education  of 
the  Handicapped  Act,  as  amended  by 
Pub.  L.  94-142.  The  Commissioner  will 
consider  adopting  those  definitions  (to 
include  orthopedically  impaired  and 
learning  di.sabled  as  separate  catego¬ 
ries)  at  a  future  date  for  this  section 
121  program.  The  Commissioner  has 
adopted  the  definitions  of  "special 
education”  and  “related  services”  from 
the  new  part  121a  and  has  referenced 
those  definitions  in  §  116b.3  of  this 
part. 

2.  SECTION  1 1 6b.  1 0  ANNUAL  PROGRAM 
PLAN 

Comment  One  commenter  felt  that 
the  State  educational  agency  should 
submit  only  one  plan,  which  would  be 
submitted  as  part  of  the  Education  of 
the  Handicapped  Act  plan.  The  com¬ 
menter  felt  that  this  would  lessen  the 
paperwork  burden  of  the  State. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  142  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act  and  §  116.3  of  the  gen¬ 
eral  Title  I  provisions  (45  CFR  Part 
116)  require  that  section  121  plans  be 
submitted  with  the  general  Title  I 
plan. 

3.  SECTION  1 1 6b.  1 2  STATE  EDUCATIONAL 
AGENCY  AS  FISCAL  AGENT 

Comment  One  commenter  suggested 
that  a  State  educational  agency  (in 
lieu  of  a  State  agency)  be  able  to  ad¬ 
minister  funds  directly  to  an  eligible 
local  educational  agency  under  this 
part.  The  commenter  felt  that  this 
would  relieve  State  agencies,  particu¬ 
larly  in  sparsely  populated  States,  of 
additional  bookeeping  and  paperwork. 

Response.  The  comment  has  been 
adopted.  Section  11 6b.  12  states  that 
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the  State  educational  agency  may  act 
as  the  fiscal  agent  of  the  State  agency 
in  disbursing  funds  under  this  part,  in¬ 
cluding  transfers  of  funds  to  local  edu¬ 
cational  agencies. 

4.  SECTION  11 6b.  13  OTHER  STATE 
EDUCATIONAL  AGENCY  RESPONSIBILITIES 

Comment.  A  commenter  felt  that 
the  regulation  should  allow  the  State 
educational  agency  to  develop  services 
for  children  in  other  State  agencies  if 
a  State  agency’s  application  does  not 
account  for  all  handicapped  children 
in  the  State  agency  who  are  eligible 
under  this  part. 

Response.  No  change  has  been  made 
in  the  regulation.  Nothing  in  the  regu¬ 
lation  prohibits  a  State  educational 
agency  from  developing  services  for  a 
handicapped  child.  In  a  situation 
where  the  State  educational  agency  is 
legally  re.sponsible  for  the  education 
of  handicapped  children,  that  agency 
would  be  treated  as  any  other  eligible 
State  agency  in  applying  for  funds 
under  this  part.  In  a  State  receiving 
funds  under  part  B  of  the  Education 
of  the  Handicapped  Act.  the  State 
educational  agency  is  responsible  for 
insuring  that  all  education  programs 
in  the  State  are  under  the  supervision 
of  the  State  educational  agency,  and 
that  a  free  appropriate  public  educa¬ 
tion  will  be  provided  to  all  handi¬ 
capped  children  in  the  State  (within 
mandated  ages  and  timelines).  (The 
requirements  of  part  B  are  referenced 
in  subpart  H  of  this  part.)  In  addition, 
if  an  application  by  a  State  agency 
under  this  part  does  not  account  for 
all  handicapped  children  in  the 
agency,  uncounted  children  in  the 
State  agency  at  the  time  the  funds  are 
available  may  be  served  as  stated  in 
§  116b.55  of  this  part. 

5.  SECTION  116b.2I  PROJECT 

APPLICATION  REQUIREMENTS 

Comment.  A  commenter  suggested 
that  the  project  application  include  a 
statement  concerning  the- State  agen¬ 
cy’s  responsibility  to  assist  the  State 
educational  agency  in  meeting  the  re¬ 
quirements  of  the  annual  program 
plan.  The  commenter  felt  that  this 
would  expedite  the  delivery  of  the 
annual  program  plan  to  the  Commis¬ 
sioner  and  would  make  it  less  difficult 
for  the  State  educational  agency  to 
obtain  required  information  from  the 
State  agency. 

Response.  A  change  has  been  made 
in  the  regulation  by  adding  the  new 
§116b.23  which  requires  the  State 
agency  to  provide  reports  to  the  State 
educational  agency  necessary  to 
enable  the  State  educational  agency  to 
fulfill  its  administrative  and  fiscal  re¬ 
sponsibilities  under  this  part  and  part 
116,  and  which  requires  the  State 
agency  to  coordinate  and  consult  with 
its  State  educational  agency  in.  among 
other  things,  the  supervision  and  eval¬ 


uation  of  programs  and  projects  assist¬ 
ed  under  this  part.  In  addition,  the 
new  §  116b.30  requires  that  the  project 
application  of  the  local  educational 
agency  Include  any  information  the 
State  educational  agency  requires  to 
perform  its  duties  under  this  part. 

Comment  One  commenter  empha¬ 
sized  the  need  for  comprehensive  in- 
service  education  of  all  individuals  in¬ 
volved  with  a  handicai'ped  child.  The 
commenter  felt  that  §  116b.21(b){8), 
requiring  a  description  in  the  project 
application  of  any  propo.sed  training 
for  the  school  staff  and  parents  of 
handicapped  children,  was  inadequate, 
as  it  did  not  require  any  proposed 
training. 

Response.  The  comment  has  not 
been  adopted.  The  Office  of  Education 
considers  the  training  of  personnel  es¬ 
sential  to  the  success  of  programs  and 
projects  assisted  under  this  part  and 
encourages  the  use  of  funds  for  that 
training.  However,  payment  of  Title  I 
funds  for  in-service  training  is  dealt 
with  in  §§116.34  and  116.36  of  the 
General  Provisions  governing  Title  I 
(part  116). 

Comment  One  commenter  suggested 
that  the  project  application  reflect  the 
responsibility  of  the  applicant  to  pro¬ 
vide  an  appropriately  designed  individ¬ 
ualized  education  program  for  each 
child  receiving  services  under  this 
part.  Another  commenter  suggested 
that  the  project  application  should 
contain  assurances  tfiat  the  child 
being  served  under  this  part  w’ould  be 
educated  in  the  least  restrictive  alter¬ 
native.  Both  corrunenters  felt  that  the 
suggested  changes  should  be  made  to 
comply  with  the  requirements  of  part 
B  of  the  Education  of  the  Handi¬ 
capped  Act,  as  amended  by  Piib.  L.  94- 
142. 

Response.  A  change  has  been  made 
in  the  regulation  by  adding 
§  116b.21(b)(12)  requiring  that  the  ap¬ 
plication  contain  a  description  of  the 
procedures  to  be  used  in  developing 
and  implementing  the  individualized 
education  program  which  must  be  pro¬ 
vided  for  each  handicapped  child 
under  part  B  of  the  Education  of  the 
Handicapped  Act.  A  new  subpart  H 
has  been  added  which  references  the 
additional  requirements  of  the  Educa¬ 
tion  of  the  Handicapped  Act.  w'hich 
would  include  the  requirement  that  a 
child  be  educated  in  the  least  restric¬ 
tive  setting. 

6.  SECTION  116b.22  FARENr4L  PARTICI¬ 
PATION  IN  THE  DEVELOPMENT  OF  THE 

PROJECT  APPLICATION 

Comment.  One  commenter  suggested 
that  parents  should  have  sufficient 
notice  of  the  opportunity  to  partici¬ 
pate  in  the  development  of  the  project 
application,  and  that  newspaper  publi¬ 
cation  of  that  notice  would  most  effec¬ 
tively  reach  the  general  public. 

Response.  A  change  has  been  made 
in  the  regulation  by  adding  a  new 


§  116b.2l(b)(13)  which  requires  that 
the  project  application  contain  a  de¬ 
scription  of  the  procedures  used  to 
give  parents  of  the  handicapped  chil¬ 
dren  an  opportunity  to  participate  in 
the  development  of  the  project  appli¬ 
cation.  However,  no  change  has  been 
made  in  §  116b. 22  to  require  newspaper 
publication  of  the  opportunity  to  par¬ 
ticipate  in  the  development  of  the  pro¬ 
ject  application.  Programs  and  pro¬ 
jects  under  this  part  are  very  diverse 
and  vary  greatly  within  a  State  in 
terms  of  the  extent  of  geographic  iso¬ 
lation  (which  may  affect  parent  avail¬ 
ability)  and  the  numbers  of  handi¬ 
capped  children  in  a  program  or  pro¬ 
ject.  Because  of  this  diversity,  the 
Office  of  Education  believes  that  the 
State  agency  is  best  able  to  determine 
what  methods  of  notice  are  appropri¬ 
ate  and  what  best  constitutes  an  op¬ 
portunity  to  participate  in  the  devel¬ 
opment  of  any  particular  project  ap¬ 
plication. 

7.  SECTION  116b. 25  REPORTING  BY  STATE 
AGENCY  OF  CHILDREN  TRANSFERRING  TO 
A  LOCAL  EDUCATIONAL  AGENCY  PROGRAM 


Comment  One  commenter  felt  that 
the  State  educational  agency  should 
be  able  to  set  the  timelines  for  submis¬ 
sion  of  the  report,  of  children  transfer¬ 
ring  to  a  local  educational  agency  and 
submission  of  the  project  application. 
The  commenter  felt  that  this  change 
would  provide  the  needed  administra¬ 
tive  flexibility  for  the  State  education¬ 
al  agency. 

Response.  The  required  reporting 
date  under  §  116b. 25  of  June  30  has 
been  dropped.  and  the  new 
§116b.25(b)  requires  the  State  educa¬ 
tional  agency  to  prescribe  the  manner 
of  submitting  the  report.  The  pro¬ 
posed  §  116b.21  (relating  to  submission 
of  the  project  application)  did  not  con¬ 
tain  any  required  date  for  submission 
of  the  project  application. 

Comment  One  commenter  felt  that 
the  proposed  §  116b.25,  in  requiring  re¬ 
porting  the  child’s  name,  might  be  in¬ 
consistent  w'ith  State  laws.  Another 
commenter  feared  that  the  provision 
would  violate  the  Family  Educational 
Rights  and  Privacy  Act  (governing  the 
confidentiality  of  personally  identifi¬ 
able  data  in  student  records;  20  U.S.C. 
1232g)  and  the  confidentiality  regula¬ 
tions  under  part  B  of  the  Education  of 
the  Handicapped  Act  (45  CFR 
12la.560-121a.576). 

Response.  A  change  has  been  made 
in  the  regulation  to  permit  an  alter¬ 
nate  method  of  identifying  the  child 
as  well  as  identifying  each  child’s 
handicapping  condition.  The  change 
has  been  made  to  accommodate  State 
laws.  A  report  under  this  section 
which  docs  include  the  name  of  the 
child  would  violate  neither  the  part  B 
confidentiality  regulations  nor  the 
Family  Education  Rights  and  Privacy 
Act.  although  States  are  encouraged 
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not  to  collect  data  in  personally  identi¬ 
fiable  form. 

8.  SECTION  Iieb.Sl  TRANSFER  OF  FUNDS 
TO  LOCAL  EDUCATIONAL  AGENCIES 

Comment  One  commenter  felt  that, 
upon  a  child’s  leaving  a  State  agency 
to  enroll  in  a  local  educational  agency, 
the  funds  should  not  be  transferred  to 
the  local  educational  agency  but 
should  remain  in  the  State  agency  for 
use  by  other  handicapped  children. 
Another  commenter  stated  that  the 
statute  does  not  mandate  the  transfer 
of  funds  but  permits  the  transfer  if 
the  two  statutory  conditions  are  met. 

Response.  The  section  has  been  re¬ 
vised  so  that  the  transfer  of  funds  is 
not  mandatory  in  certain  situations.  In 
addition  a  comment  has  been  added, 
following  the  section,  which  discusses 
the  situations  in  which  the  transfer  of 
funds  is  either  mandatory  or  permis¬ 
sive.  Examples  have  been  provided  as 
well  as  suggested  criteria  that  the 
State  agency  could  take  into  account 
in  determining  whether  to  transfer 
funds  to  the  local  educational  agency. 

Comment  One  commenter,  noting 
that  a  child’s  placement  can  change  at 
any  time  during  the  school  year, 
stated  that  children  enrolling  in  a 
local  educational  agency  after  they 
were  counted  October  1  in  a  State 
agency  program  did  not  become  part 
of  the  local  educational  agency’s  aver¬ 
age  daily  attendance  count  for  many 
months  after  their  transfer.  The  com¬ 
menter  felt  that  if  those  children  were 
not  qualified  to  receive  services  that 
year  on  a  space  available  basis 
(§  116b.55),  those  children  were  unfair¬ 
ly  denied  any  services  under  this  part 
during  the  year  of  their  transfer. 

Response.  The  comment  added  fol¬ 
lowing  §  116b.31  indicates  that  a  State 
agency  may  transfer  funds  generated 
by  a  child  in  a  State  agency  count  at 
the  time  of  the  child’s  transfer  to  the 
local  educational  agency. 

Comment  One  commenter  felt  that 
the  section  should  indicate  that  a 
State  agency  has  the  discretion  to 
transfer  an  amount  of  funds  greater 
than  or  equal  to  the  amount  of  funds 
that  the  handicapped  child  generated. 

Response.  No  change  has  been  made 
in  the  regulation  to  permit  a  transfer 
of  funds  in  an  amount  greater  than  or 
less  than  the  amount  of  funds  that 
the  handicapped  child  generated.  The 
statute  only  authorizes  a  local  educa¬ 
tional  agency  to  receive  an  amount  of 
funds  equal  to  the  amount  the  child 
generated.  Section  116b.41(a)(3)(iv) 
states  that  a  handicapped  child  in  a 
local  educational  agency  may  be 
counted  in  average  daily  attendance 
under  this  Part  if,  among  other  condi¬ 
tions,  the  State  agency  transfers  to 
the  local  educational  agency  an 
amount  equal  to  the  sums  received  by 
the  State  agency  which  are  attribut¬ 
able  to  that  handicapped  child.  This  is 


a  statutory  provision.  Section 
116b.50(b)  states  that  the  entire 
amount  of  funds  generated  by  a  child 
need  not  be  spent  on  that  child  as  long 
as  some  of  the  funds  are  used  to  meet 
his  or  her  individual  special  education 
needs.  Having  received  the  entire 
amount  of  funds  generated  by  the 
handicapped  child,  the  local  educa¬ 
tional  agency  has  the  discretion  to  use 
all  or  some  of  that  amount  on  the 
child.  The  remaining  funds  generated 
by  the  child,  if  any,  must  be  used  ac¬ 
cording  to  §  116b.50(b). 

Comment  One  commenter  felt  that 
any  mandatory  transfer  of  funds  to 
the  local  educational  agency  was  an 
undesirable  drain  of  funds  from  the 
State  agency.  The  commenter  felt  that 
funds  generated  by  a  child  currently 
in  a  local  educational  agency  should 
be  retained  by  the  State  agency  for 
use  on  other  handicapped  children  in 
the  State  agency  who  were  either 
counted  or  uncounted  under  this  part. 

Response.  A  comment  has  been 
added  following  §116b.31  which  dis¬ 
cusses  under  which  circumstances  a 
State  agency  may  retain  funds  attrib¬ 
utable  to  a  child  currently  in  a  local 
educational  agency  for  use  for  other 
handicapped  children  in  that  State 
agency.  Section  116b.55  discusses  the 
participation  of  children  who  were  not 
counted  under  this  Part. 

Comment  One  commenter  felt  that 
funds  attributable  to  a  child  eligible 
under  §  116b.41  (a  child  transferring  to 
a  local  educational  agency  program  or 
project),  and  who  subsequently  re¬ 
turns  to  the  State  agency,  should  not 
continue  to  be  transferred  to  the  local 
educational  agency. 

Response.  Section  116b.33(b)  states 
that  the  State  educational  agency  may 
require  the  local  educational  agency  to 
either  retain  funds  generated  by  a 
child  who  has  left  the  local  education¬ 
al  agency  and  use  those  funds  for 
other  handicapped  children  enrolled 
in  that  local  educational  agency,  or  to 
return  all  or  a  portion  of  those  funds 
to  the  State  agency  in  which  that 
child  was  formerly  enrolled.  Handi¬ 
capped  children  who  have  left  the 
local  educational  agency  and  who  have 
returned  to  the  State  agency  may  not, 
of  course,  continue  to  be  counted  in 
the  local  educational  agency  average 
daily  attendance  count  and  are  eligible 
to  be  counted  in  the  State  agency 
average  daily  attendance  count. 

9.  SECTION  116b.41  ELIGIBILITY  OF 
CHILDREN  TO  BE  COUNTED 

Comment  One  commenter  suggested 
that  a  child  eligible  under 
§  116b.4 1(a)(3)  should  not  be  counted 
by  the  local  educational  agency  for 
longer  than  two  years.  The  com¬ 
menter,  noting  that  the  funds  under 
this  part  are  for  State  operated  pro¬ 
grams  for  handicapped  children,  felt 
that  this  restriction  would  permit 


more  funds  under  this  part  to  flow  to 
and  remain  in  the  State  agency  itself. 

Response.  No  change  has  been  made 
in  the  regulation.  A  child  may  be 
counted  by  the  local  educational 
agency  as  long  as  the  child  is  eligible, 
that  is,  meets  the  requirements  of 
§  116b.41(a)(3).  The  statute  sets  no 
limitation  on  the  length  of  time  the 
child  may  be  counted  by  the  local  edu¬ 
cational  agency. 

10.  SECTION  11 6b.  4  3  AVERAGE  DAILY 
ATTENDANCE  COMPUTATION 

Comment  One  commenter  felt  that 
the  requirement  that  average  daily  at¬ 
tendance  be  94  percent  of  the  total 
membership  enrollment  was  undesira¬ 
ble,  as  average  daily  attendance  in 
State  operated  programs  is  closer  to 
100  percent  of  enrollment.  The  com¬ 
menter  felt  that  the  use  of  the  94  per¬ 
cent  figure  created  inaccurate  devi¬ 
ations  In  reporting  by  speaking  of 
“whole”  children  versus  “partial”  chil¬ 
dren. 

Response.  The  comment  has  been 
adopted  by  defining  average  daily  at¬ 
tendance  to  mean  the  total  member¬ 
ship  enrollment  of  handicapped  chil¬ 
dren. 

11.  SECTION  116b.44  DATES  FOR  COUNT¬ 
ING  AND  REPORTING  AVERAGE  DAILY  AT¬ 
TENDANCE 

Comment  One  commenter  felt  that 
the  October  1  date  should  be  replaced 
by  a  date  later  in  the  school  year,  as 
October  1  generally  reflected  a  time  of 
low  enrollment  of  handicapped  chil¬ 
dren  in  a  State  supported  program, 
and  many  children  had  not  been  re¬ 
ferred  to  the  State  agency  by  that 
date. 

Response.  The  comment  has  not 
been  adopted.  The  date  for  counting 
by  the  State  agency  and  local  educa¬ 
tional  agency  will  remain  as  October  1. 
The  Office  of  Education  feels  that 
date  for  counting  should  be  consistent 
with  the  counting  date  of  handicapped 
children  under  part  B  of  the  Educa¬ 
tion  of  the  Handicapped  Act. 

Comment  One  commenter  felt  that 
the  State  educational  agency  should 
be  allowed  to  establish  the  date  for 
the  counting  of  handicapped  children 
under  this  part.  The  commenter  felt 
that  this  would  give  the  State  greater 
flexibility  and  may  permit  a  more  ac¬ 
curate  count. 

Response.  The  comment  has  not 
been  adopted.  Although  it  may  be  true 
that  greater  flexibility  in  determining 
the  date  to  count  may  permit  a  more 
accurate  count  in  a  given  situation, 
the  Office  of  Education  feels  that  the 
October  1  date  will  allow  for  consisten¬ 
cy  in  the  counting  of  handicapped 
children  under  this  program  and  part 
B  of  the  Education  of  the  Handi¬ 
capped  Act.  In  addition,  the  timely 
submission  of  average  daily  atten¬ 
dance  data  to  the  State  educational 
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agency  is  critical  in  enabling  the  State 
educational  agency  to  submit  the  aver¬ 
age  daily  attendance  data  to  the  Com¬ 
missioner  by  November  15,  as  required 
by  §  116b.44(b). 

Comment.  One  commenter  felt  that 
the  report  under  §  1 16b.25(a)(l)  (re¬ 
porting  of  children  transferring  to  a 
local  educational  agency)  and  the 
report  under  §  116b. 44(a)  (the  report 
of  average  daily  attendance)  over¬ 
lapped. 

Response.  No  change  has  been  made 
in  response  to  this  comment.  As  the 
mandatory  reporting  date  of  June  30 
under  §116b.25  has  been  dropped,  a 
State  agency  could  determine  that  the 
information  required  under  both  sec¬ 
tions  could  be  reported  at  the  same 
time.  The  Office  of  Education  expects 
that  the  State  educational  agency  may 
determine  that  the  information  re¬ 
quired  under  §  116b. 25  should  be  re¬ 
ported  at  a  date  later  than  October  1. 

12.  SECTION  neb. 50  THE  EDUCATION.^!. 

PROGRAM 

Comment.  One  commenter  wanted 
this  section  to  state  that  a  child  need 
not  receive  all  the  funds  the  child  gen¬ 
erated.  as  long  as  the  child  received 
some  benefit  from  the  funds 

Response.  A  change  has  been  made 
in  response  to  the  comment  by  adding 
§116b.50(b),  which  states  that  the 
entire  amount  of  funds  generated  by  a 
child  under  this  part  need  not  be 
spent  on  that  child  as  long  as  some  of 
the  funds  are  used  to  meet  his  or  her 
individual  special  education  needs/ 
The  remaining  funds,  if  any,  generat¬ 
ed  by  that  child  may  be  spent  on  other 
handicapped  children  counted  under 
§  116b.41  in  the  school  where  the  child 
is  located.  Participation  of  uncounted 
children  is  discussed  in  §  116b. 55. 

Comment.  One  commenter  wanted 
clarification  on  what  extent  a  program 
could  be  funded  with  funds  under  this 
part. 

Response.  A  change  has  been  made 
in  the  regulation  by  adding 
§116b.50(c),  which  states  that  a  pro¬ 
ject  may  be  supported  in  whole  or  in 
part  with  funds  under  this  part,  but 
that  a  State  agency  shall  not  use 
funds  under  this  part  to  pay  for  its 
entire  educational  program  for  handi¬ 
capped  children. 

13.  SECTION  lieb.Sl  STATE  STANDARDS 

Comment.  One  commenter  suggested 
that,  in  a  situation  where  a  handi¬ 
capped  child  is  withdrawn  from  a  pro¬ 
gram  assisted  under  this  part  because 
that  program  does  not  meet  State 
standards,  the  State  agency,  through 
the  State  educational  agency,  should 
notify  the  Commissioner  and  the  local 
education  agency  before  the  child’s 
withdrawal.  The  commenter  felt  that 
the  child's  location  should  be  known 
so  that  services  for  the  child  would  be 
continued,  if  needed. 


RULES  AND  REGULATIONS 

Response.  The  comment  has  not 
been  adopted.  The  provision  in  the 
propo.spd  rule  requiring  that  the  State 
agency  notify  the  Commissioner  of  a 
handicapped  child's  withdrawal  has 
been  deleted.  Reporting  the  withdraw¬ 
al  of  an  individual  handicapped  child 
from  a  program  not  meeting  State 
standards  would  be  an  unduly  burden¬ 
some  reporting  requirement  for  both 
the  Stale  agency  and  the  Commission¬ 
er.  ITowever,  the  Office  of  Education 
recognizes  the  need  to  determine  the 
location  of  any  handicapped  child 
withdrawn  from  a  program  to  prevent 
that  child  becoming  lost  in  the  educa¬ 
tional  system.  The  new  §  116b. 51  re¬ 
quires  the  State  educational  agency 
have  standards  wliich  insure  that  each 
handicapped  child  counted  under  this 
Part  receives  an  appropriately  de¬ 
signed  education.  In  addition,  as  refer¬ 
enced  in  §  116b  73.  part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act  re¬ 
quires  that  any  activities  conducted 
with  funds  under  this  part  to  assist 
the  education  of  iiandicapped  children 
must  meet  the  standards  of  the  State 
educational  agency.  Enrollment  of  a 
child  counted  under  this  part  in  an  in¬ 
adequate  program  violates  §116b.51. 
In  a  State  receiving  part  B  funds,  the 
Education  of  the  Handicapped  Act 
protects  those  handicapped  children 
whether  counted  or  uncounted  under 
this  part. 

Comment.  One  commenter  felt  that 
the  w'ord  "standards"  was  confusing  in 
that  it  w'as  too  broad  a  term  and  may 
Imply  to  the  reader  that  all  the  educa¬ 
tion  codes,  regulations,  and  policies  of 
the  State  educational  agency  must  be 
met.  The  commenter  felt  that  the 
word  should  be  deleted  or  defined  in 
§  116b.3. 

Response.  The  comment  has  not 
been  adopted.  The  Office  of  Education 
feels  that  "standards”  is  not  too  broad 
a  term  and  refers  to  a  coherent,  recog¬ 
nizable  set  of  educational  require¬ 
ments  established  by  each  State  edu¬ 
cational  agency.  In  addition  to  the  re¬ 
quirements  of  §116b.51,  a  new 
§  116b.73  has  been  added  to  reflect  the 
requirement  of  part  B  of  the  Educa¬ 
tion  of  the  Handicapped  Act  that  any 
activity  to  assist  the  education  of 
handicapped  children  under  part  116b 
must  meet  the  educational  standards 
of  the  State  educational  agency. 

14.  SECTION  11 6b. 52  MAINTENANCE  OF 
DIRECTION  AND  CONTROL 

Comment.  One  commenter  felt  it 
was  impractical  for  an  agency  to  main¬ 
tain  complete  control  over  a  private 
program  operated  under  contract  or 
other  agreement  with  the  agency. 

Response.  The  regulation  has  been 
changed  by  deleting  the  adjective 
"complete.”  The  intent  of  the  section 
is  to  require  administrative  and  super¬ 
visory  control  and  direction  over  the 
program.  The  use  of  the  word  "com- 
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plete”  may  have  been  misleading.  The 
section’s  intent  was  to  prohibit  con¬ 
tracting  out  all  services  to  children 
and  to  require,  as  a  minimum,  partici¬ 
pation  of  the  State  agency  or  local 
educational  agency  through  the  ad¬ 
ministration  and  supervision  of  the 
services  provided. 

Comment  One  commenter  stated 
that  his  State  law  does  not  permit  one 
department  to  exercise  supervision 
over  a  program  in  another  depart¬ 
ment.  The  commenter  sugge.sted  drop¬ 
ping  the  requirement  of  maintaining 
supervisory  direction  and  control  and 
to  require  only  the  maintenance  of  ad¬ 
ministrative  direction  and  control. 

Response.  No  change  has  been  made 
in  the  regulation.  As  the  particular 
State  agf-ncy  or  local  educational 
agency  involved  is  charged  with  pro¬ 
viding  those  children  receiving  funds 
under  this  part  with  an  appropriately 
designed  education  program,  the 
Office  of  Education  feels  that  retain¬ 
ing  the  requirement  of  supervisory  as 
well  as  administrative  control  is  a  valid 
one.  The  State  educational  agency 
must  meet  a  similar  requirement  with 
respect  to  all  education  programs  for 
handicapped  children,  including  those 
administered  by  other  State  agencies. 

15.  SECTION  116b. 53  DISSEMINATION, 

SECTION  116b. 54  CONSTRUCTION  AND 

EQUIPMENT 


16.  SECTION  116b.60  ALLOWABLE  COSTS 

Comment.  Two  commenters  suggest¬ 
ed  that  funds  provided  to  a  State 
agency  under  this  part  should  be  able 
to  be  used  to  pay  for  admini.strative 
casts.  Another  commenter  felt  that  ad¬ 
ministrative  costs  should  not  be  limit¬ 
ed  to  one  percent  of  the  funds  received 
by  that  State  agency. 

Response.  No  change  has  been  made 
in  the  regulation.  Section  116b.60  indi¬ 
cates  that  administrative  costs  of  the 
State  educational  agency  are  permissi¬ 
ble,  subject  to  section  143(b)  of  the 


Comment  One  commenter  felt  that 
the  "promising  special  educational 
practices”  referred  to  in  §  116b. 53  and 
the  use  of  the  word  "equipment”  in 
§  116b  54  should  be  clarified  to  indi¬ 
cate  the  terms  may  include  the  use  of 
educational  materials,  media,  and 
technology. 

Response.  No  change  has  been  made 
in  the  regulation.  The  Office  of  Edu¬ 
cation  does  not  feel  that  it  is  practical 
to  include  a  complete  list  of  activities 
that  may  be  included  under  these  two 
sections.  In  not  changing  the  regula¬ 
tion,  the  Office  of  Education  in  no 
way  means  to  exclude  educational  ma¬ 
terials,  media,  and  technology  from 
either  of  these  two  sections.  The 
Office  of  Education  encourages  the  de¬ 
velopment  of  educational  materials, 
media,  and  technology  in  the  spheres 
of  educational  practices  and  equip¬ 
ment  development. 
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Act.  The  limitation  of  one  percent  on 
that  agency’s  administrative  costs  is 
statutorily  set.  and  applies  to  the  ad¬ 
ministration  of  all  programs  under 
Title  I.  (See  the  discussion  in  the  pre¬ 
amble  to  the  Migrant  Program  regula¬ 
tions,  42  FR  36077-36078,  published 
July  13,  1977.)  However,  there  is  no 
statutory  restriction  on  the  use  of 
funds  received  by  a  State  agency 
(other  than  the  State  educational 
agency)  for  administrative  costs. 
Therefore,  a  State  agency  may  use 
funds  under  this  part  to  pay  for  rea¬ 
sonable  and  necessary  costs  of  admin¬ 
istering  those  funds,  subject  to  45 
CFR  100a.81  (Allowable  costs)  and  45 
CFR  Part  100c  (Indirect  cost  rat«s). 

17.  SECTION  iieb.ei  special  education 
AND  RELATED  SERVICES 

Comment  One  commenter  wanted 
the  section  to  authorize  occupational 
therapy  as  a  related  service. 

Response.  No  change  has  been  made 
in  the  regulation  to  specifically  men¬ 
tion  occupational  therapy.  The  pro¬ 
posed  rule  contained  a  non-exhaustive 
list  of  permissible  related  services. 
This  fin^  hile  deleted  that  list  and 
adopted  the  definition  of  related  ser¬ 
vices  from  part  121a.  That  definition 
includes  occupational  therapy  as  a  re¬ 
lated  service. 

Comment  One  commenter,  noting 
that  some  children  are  placed  in  foster 
homes  in  a  school  district  by  a  mental 
health  agency,  feared  that  the  school 
district  may  not  be  able  to  meet  the 
mental  health  needs  of  those  students 
(necessary  intensive  counseling  and 
therapy)  in  addition  to  providing  edu¬ 
cational  services. 

Response.  No  change  has  been  made 
in  the  regulation  to  specifically  men¬ 
tion  counseling  and  therapy.  However, 
the  definition  of  related  services, 
adopted  for  this  part  from  part  121a, 
includes  psychological  ser\'ices  and 
counseling  services  as  qualified  “relat¬ 
ed  services.” 

Comment  One  commenter  felt  that 
the  list  of  permissible  related  services 
in  the  proposed  regulation  was  worded 
so  broadly  that  it  authorized  the  es¬ 
tablishment  of  duplicate  and  compet¬ 
ing  health  care  facilities  by  the  school 
system  for  treatment  of  handicapped 
children  in  lieu  of  the  use  of  existing 
health  department  programs  and  fa¬ 
cilities. 

Response.  No  change  has  been  made 
in  the  regulation.  Neither  the  pro¬ 
posed  rule  nor  this  final  regulation  is 
intended  to  authorize  the  use  of  funds 
under  this  part  to  establish  separate 
health  care  facilities  to  deliver  related 
services  to  handicapped  children. 

Comment  One  commenter  felt  that 
the  list  of  related  services  in  the  pro¬ 
posed  regulation  should  specifically  in¬ 
clude  educational  media,  instructional 
materials,  and  media  technology  ser¬ 
vices  as  these  services  are  of  great  im¬ 


portance  in  the  advancement  of  spe¬ 
cial  education. 

Response.  The  definition  of  "related 
services”  in  §  121a.l3.  adopted  for  pur¬ 
poses  of  this  part,  does  not  specifically 
list  media,  materials,  and  technology 
as  separate  categories  of  services. 
However,  it  is  expected  and  permissi¬ 
ble  that  funds  under  this  part  may  be 
used  for  the  services  suggested  by  the 
commenter  to  the  extent  they  assist  in 
the  provision  of  special  education  and 
related  services  to  children  served 
under  this  part. 

18.  SECTION  116b.62  TUITION  AND 
SERVICES 

Comment  Many  commenters  object¬ 
ed  to  the  provision  proposing  that  par¬ 
ents  not  be  charged  for  room,  board, 
and  medical  expenses  when  the  child 
is  placed  in  a  residential  institutional 
care  facility  by  the  State  agency.  The 
commenters  objected  to  the  provision 
for  the  following  reasons:  (1)  Many 
States  have  provisions  for  charging 
parents  for  room  and  board  on  a  slid¬ 
ing  scale  basis— according  to  ability  to 
pay.  Some  commenters  felt  that,  since 
their  State  received  more  money  from 
these  charges  than  from  section  121,  it 
would  force  the  State  to  discontinue 
participation  in  this  Title  I  program. 
Another  commenter  felt  that  the  slid¬ 
ing  scale  charges  did  not  overburden 
the  parents,  as  the  charges  were 
geared  to  the  "ability  to  pay”.  (2)  It 
was  felt  that  in  most  circumstances, 
medical  expenses  are  not  related  to  en¬ 
abling  the  child  to  benefit  from  an 
education,  and  parents  of  handicapped 
children  should  continue  to  be  respon¬ 
sible  for  their  child’s  medical  care  just 
as  parents  of  non-handicapped  chil¬ 
dren  are  responsible.  (3)  It  w'as  also 
stated  that  there  is  a  distinction  be¬ 
tween  those  children  placed  in  resi¬ 
dential  care  facilities  for  educational 
purposes  and  those  placed  for  other 
noneducational  purposes  (i.e.,  residen¬ 
tial),  and  that  the  majority  of  section 
121  children  were  placed  for  nonedu¬ 
cational  purposes.  (4)  Another  reason 
given  in  opposing  this  provision  was 
that  other  programs  (i.e.,  insurance. 
Federal  social  service  programs)  which 
provide  reimbursement  for  services 
such  as  room  and  board  may  require, 
as  a  condition  of  funding,  that  parents 
be  charged  fees  on  an  ability-to-pay 
basis  in  order  to  be  eligible  for  their 
programs,  funding.  Generally,  other 
Federal  funding  programs  preclude 
payments  for  educational  services. 

Response.  The  regulation  has  been 
changed  to  read  that  parents  of  handi¬ 
capped  children  served  under  this  part 
shall  not  be  charged  for  special  educa¬ 
tion  or  related  services  provided  for 
those  children  (including  the  cost  of 
services  such  as  room  and  board  and 
non-medical  care  which  are  provided 
in  an  institutional  residential  care  fa¬ 
cility  in  which  the  child  is  placed  for 


educational  purposes).  The  prohibi¬ 
tion  that  medical  costs  cannot  be 
charged  to  parents  has  been  dropped 
in  response  to  comments  received  and 
in  an  effort  to  coordinate  the  require¬ 
ments  of  this  part  with  the  statutory 
and  regulatory  requirements  of  part  B 
of  the  Education  of  the  Handicapped 
Act,  as  amended  by  Pub.  L.  94-142  and 
section  504  of  the  Rehabilitation  Act 
of  1973.  Citations  to  the  latter  regula¬ 
tions  are  contained  elsewhere  in  this 
preamble.  The  prohibition  that  par¬ 
ents  not  be  charged  for  the  costs  of 
room  and  board  has  been  retained. 
Again,  this  has  been  done  to  comply 
with  the  requirements  of  part  B  and 
section  504.  The  Office  of  Education 
has  determined  that  the  “free”  in 
"free  public  education”  includes  the 
requirement  that  room  and  board  not 
be  charged  to  parents  when  the  handi¬ 
capped  child  is  placed  in  a  residential 
care  facility  for  educational  purposes. 

19.  SUBPART  H.  REQUIREMENTS  UNDER 
PART  B  OF  THE  EDUCATION  OF  THE 
HANDICAPPED  ACT 

This  subpart  has  been  added  to 
make  reference  to  the  requirements  of 
part  B  as  they  apply  to  programs  and 
projects  assisted  under  this  part.  The 
new  §  116b.46  has  been  added  to  re¬ 
flect  the  requirement  of  part  B  that 
children  counted  under  section  121 
may  not  be  counted  under  part  B. 
After  consideration  of  all  comments. 
Title  45  of  the  Code  of  Federal  Regu¬ 
lations  is  amended  by  adding  a  new 
part  116b,  to  read  as  set  forth  below. 

Note.— The  Department  of  Health,  Educa¬ 
tion,  and  Welfare  has  determined  that  this 
document  does  not  contain  a  major  proposal 
requiring  preparation  of  an  Inflation 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107. 

(Catalogue  of  Federal  Domestic  Assistance 
Number  13.427,  State  Operated  Programs 
for  Handicapped  Children.) 

Dated:  November  4, 1977. 

Approved:  April  4,  1978. 

Ernest  L.  Boyer, 

V.S.  Commissioner  of  Education. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health, 

Education,  and  Welfare. 
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1 16b.2  Other  applicable  regulations. 
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Subpart  B— State  Educational  Agency 
Participation 

116b.  10  Submission  of  annual  program 
plan. 

116b.ll  Submission  of  financial  status  and 
performance  reports. 

116b.  12  State  educational  agency  as  fiscal 
agent. 

116b.l3  Other  State  educational  agency  re¬ 
sponsibilities. 
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Sec. 

116b.  14  Reallocation  of  funds  between 
State  agencies. 

Subparf  C — State  Agency  forticipotion 

116b.20  State  agency  eligibility. 

116b.21  Project  application  requirements. 

116b.22  Parental  participation  in  the  devel¬ 
opment  of  the  project  application. 

116b.23  State  agency  responsibilities. 

116b.24  Children  who  may  be  ser\’ed. 

116b.25  Reporting  by  State  agency  of  chil¬ 
dren  transferring  to  a  local  educational 
agency  program. 

Subpart  D— Local  Educational  Agancy 
Participation 

llCb.30  Local  educational  agency  project 
application. 

116b.31  Transfer  of  funds  to  local  educa¬ 
tional  agencies. 

116b.32  Local  educational  agency  use  of 
funds. 

116b.33  Pund.s  attributable  to  children  who 
leave  the  local  educational  agency.  . 

116b.34  Funds  not  used  by  a  local  educa¬ 
tional  agency. 

Subpart  E — Amount  of  Grant*  and  Counting 
Avorogo  Daily  Attondanco 

116b.40  Amount  of  grants. 

116b  41  Eligibility  of  children  to  be  count¬ 
ed. 

116b.42  Education  by  more  than  one 
agency. 

1 16b.43  Average  daily  attendance  computa¬ 
tion. 

116b.44  Dales  for  counting  and  reporting 
average  daily  attendance. 

116b. 45  Children  counted  under  Section 
123. 

116b.46  Children  counted  under  Part  B  of 
the  Education  of  the  Handicapped  Act. 

Subpart  F  —Program  Roquiromont* 

116b.50  The  educational  program. 

116b.51  State  .standards. 

116b. 52  Maintenance  of  direction  and  con¬ 
trol. 

116b.53  Dissemination. 

116b.54  Construction  and  equipment. 

116b.55  Participation  of  children  who  were 
not  counted. 

116b.56  Participation  in  programs  under 
Part  116a. 

Subpart  G — Allowablo  Cottt 

116b.60  General. 

116b.61  Special  education  and  related  ser¬ 
vices. 

116b.62  Tuition  and  services. 

116b.63  Transportation  costs. 

Subpait  H— Requirement*  Under  Port  B  of  the 
Education  of  the  Handicapped  Act 

116b.70  Part  B  regulations. 

116b.71  Supervision  of  programs  for  "handi¬ 
capped  children. 

116b.72  Use  of  funds  for  handicapped  chil¬ 
dren. 

116b.73  State  educational  agency  stan¬ 
dards. 

116b.74  Withholding  payments  for  non- 
compliance. 

Authority;  Sec.  121  of  Pub.  L.  89-10,  as 

amended.  88  Stat.  491-492  (20  U.S.C.  241c-l), 

unless  otherwise  noted. 


Subpart  A — General 

§116b.l  Scope. 

This  part  applies  to  programs  and 
projects  assisted  under  section  121  of 
Title  I  of  the  Elementary  and  Second¬ 
ary  Education  Act  of  1965,  as  amend¬ 
ed. 

(20  U.S.C.  241C-1.) 

§  116h.2  Other  applicable  regulations. 

Programs  and  projects  assisted 
under  this  Part  are  also  subject  to  the 
following  regulations; 

(a)  Part  116  of  this  chapter  (general 
requirements  relating  to  Title  I  of  the 
Act,  including  §116.5  Approval  by 
State  educational  agency  of  applica¬ 
tions  from  applicant  agencies,  §  116.7 
Reports  by  State  educational  agencies, 
§116.31  Cooperative  projects,  an(l 
§  116.40  Title  I  funds  supplementary  to 
State  and  local  funds),  except  that 
§  116.40(b)  (Use  of  funds  for  services 
w  hich  the  applicant  is  required  to  pro¬ 
vide)  does  not  apply,  and 

(b)  Parts  100,  100b,  and  100c  of  this 
chapter  (relating  to  fiscal,  administra¬ 
tive,  property  management,  and  other 
matters). 

(20  U.S.C.  241C-1.) 

§II6b.3  Definitions. 

As  used  in  this  part  (in  addition  to 
the  definitions  set  forth  in  Parts  100 
and  116  of  this  chapter): 

“Handicapped  children”  includes 
those  children  who  are  mentally  re¬ 
tarded,  hard  of  hearing,  deaf,  speech 
impaired,  visually  handicapped,  seri¬ 
ously  emotionally  dlsturbe<l,  or  other 
health  impaired,  who  because  of  those 
impairments  need  special  education. 

"Related  .services"  is  used  in  this 
Part  as  defined  in  §  121a.l3  of  this 
chapter. 

"Special  education”  is  used  in  this 
Part  a.s  defined  in  §121a.l4  of  this 
chapter. 

“State  agency”  means  an  institution 
or  agency  of  the  State  which  has 
direct  responsibility  established  under 
State  law  for  providing  free  public 
education  for  handicapped  children. 

"State-operated  school”  means  a 
school  or  a  program  which  is  adminis¬ 
tered  directly  by  a  State  agency. 

“State-supported  school”  means  a 
school  or  program  operated  under  con¬ 
tract  or  other  arrangement  with  a 
State  agency. 

(20  U.S.C.  241C-1:  20  U.S.C.  1401  (16).  (17l.) 

Comment.  A  State  agency  may  use  funds 
under  this  part  only  to  serve  those  handi¬ 
capped  children  for  whom  the  agency  is  di¬ 
rectly  responsible  for  providing  free  public 
education.  The  State  agency  may  serve 
those  handicapped  children  in  State-operat¬ 
ed  or  in  State-supported  schools.  Although 
typically  the  State  agency  contributes  a  sig¬ 
nificant  portion  of  the  cost  of  providing 
education  to  handicapped  children  in  a 
State-supported  school,*  the  extent  of  that 


contribution  is  irrelevant  as  long  as  the 
State  agency  is  legally  responsible  for  pro¬ 
viding  education  to  the  handicapped  chil¬ 
dren  in  that  State-supported  school. 

Subpart  B — State  Educational  Agency 
Porticipation 

§  llSb.iU  Submis.sion  of  annual  program 
’  plan. 

(a)  A  State  educational  agency  shall 
submit  a  general  application  and  an 
annual  program  plan  to  the  Commis¬ 
sioner  as  provided  in  §116.3  of  this 
chapter. 

(b) (1)  The  annual  program  plan 
must  include  a  description  of  each  pro¬ 
ject  funded  under  this  part,  including 
each  project  conducted  by  a  local  edu¬ 
cational  agency. 

(2)  The  description  of  a  project  must 
include:  (i)  The  project  number,  if 
any,  (ii)  a  brief  narrative  description 
of  the  project,  (iii)  the  project  loca¬ 
tion,  (iv)  the  number  of  children  to  be 
served  in  the  project,  (v)  the  number 
of  personnel  to  be  hired  for  the  pro¬ 
ject,  and  (vi)  the  amount  of  funds  pro¬ 
vided  under  this  part  to  be  spend  on 
the  project. 

(3)  Each  project  de.scription  must  be 
reported  under  the  heading  of  the 
State  agency  from  which  the  project 
receives  its  funds.  If  a  project  receives 
funds  from  more  than  one  State 
agency,  that  project  may  be  listed 
under  a  separate  heading. 

(20  U.S  C.  1232(C)(2).  241C-1.  241f.) 

§116h.U  Suhmis.>iiin  of  rinaitcial  status 
and  |>erfurmance  reports. 

(a)  Each  State  educational  agency 
shall  submit  a  final  Financial  Status 
Report  and  a  Perffirmance  Report  an¬ 
nually  to  the  CommLssioner,  as  re¬ 
quired  in  Subparts  P  and  Q  of  Part 
100b  of  this  chapter. 

(b)  If  funds  are  carried  over  from 
the  previous  fiscal  year,  under 
§  100b. 55  of  this  chapter,  the  State 
educational  agency  shall  submit  a  sep¬ 
arate  Financial  Status  Report  and  a 
separate  Performance  Report  w'ith  re¬ 
spect  to  those  funcLs. 

(20  U.S.C.  241C-1.) 

§1165.12  State  educational  agency  as 
Tiscal  agent. 

The  State  educational  agency  may 
act  as  the  fiscal  agent  of  the  State 
agency  in  disbursing  funds  under  this 
part,  including  transfers  of  funds  to 
local  educational  agencies  under  Sub¬ 
part  D  of  this  part. 

(20  U.S.C.  241C-1.) 

§116b.l3  Other  State  educational  agency 
responsibilities. 

In  addition  to  those  requirements  in 
Part  116  of  this  chapter,  each  State 
educational  agency  shall; 

(a)  Determine  whether  each  State 
agency  is  eligible  for  a  grant  under 
this  part; 
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(b)  Assist  State  agencies  and  local 
educational  agencies  in  the  develop¬ 
ment.  implementation,  evaluation,  and 
supervision  of  projects  under  this  part; 

(c)  Assist  State  agencies  and  local 
educational  agencies  in  determining 
and  reporting  average  daily  atten¬ 
dance  of  handicapped  children  under 
Subpart  E  of  this  part; 

(d)  Insure  that  all  handicapped  chil¬ 
dren  served  with  funds  under  this  part 
are  receiving  special  education  in  a 
program  which  meets  the  State  educa¬ 
tional  agency  standards  under 
§  116b  51; 

(e)  Insure  that  the  information  re¬ 
ported  under  §116b.44(b)  is  accurate; 
and 

(f)  Develop  and  implement  proce¬ 
dures  to  monitor  all  projects. 

(20  U.S.C.  241C-1.) 

§  116b.l4  Reallocation  of  funds  between 
State  agencies. 

The  State  educational  agency  shall 
reallocate  funds  (subject  to  the  prior 
written  approval  of  the  Commissioner) 
between  State  agencies  if  a  handi¬ 
capped  child  who  generated  funds  in 
one  participating  State  agency  is 
transferred  to  another  participating 
State  agency. 

(20  U.S.C.  241C-1.) 

Subpart  C — State  Agency 
Participation 

§  116b.20  State  agency  eligibility. 

Each  State  agency  is  eligible  to  re¬ 
ceive  a  grant  under  this  Part  for  each 
fiscal  year. 

(20  U.S.C.  241C-1.) 

§116b.21  Project  application  require¬ 
ments. 

(a)  In  order  to  receive  a  grant  under 
this  part,  a  State  agency  must  submit 
a  project  application  to  the  State  edu¬ 
cational  agency. 

(b)  A  project  application  must: 

(1)  Meet  the  requirements  in  Sub¬ 
part  D  of  Part  116  of  this  chapter; 

(2)  Set  forth  the  number  of  handi¬ 
capped  children  to  be  served  with 
funds  under  this  part; 

(3)  De.scribe  the  nature  and  purpose 
of  the  proposed  project  and  include 
measurable  child-centered  objectives; 

(4)  Identify  each  school  in  which  the 
handicapped  children  are  enrolled,  the 
number  of  those  children,  and  their 
ages  and  handicapping  conditions; 

(5)  Describe  the  educational  services 
currently  being  provided  for  handi¬ 
capped  children  with  State  and  local 
funds  in  each  of  these  schools; 

(6)  Provide  an  assessment  and  dis- 
cription  of  the  needs  of  those  children 
for  special  education  and  related  ser¬ 
vices  based  on  the  best  available  data, 
including  data  on  their  past  education¬ 
al  performance; 

(7)  Describe  each  educational  service 
to  be  provided  with  funds  under  this 
part  to  meet  the  needs  assessed  and 


described  under  paragraph  (b)(6)  of 
this  section; 

(8)  Describe  any  proposed  training 
for  the  school  staff  and  for  the  par¬ 
ents  of  those  children; 

(9)  Describe  the  procedures  which 
will  be  used  to  evaluate  the  effective¬ 
ness  of  the  project; 

(10)  Describe  the  nature  and  extent 
of  any  proposed  coordination  with 
other  Federal,  State,  or  local  agencies, 
or  related  programs,  in  the  develop¬ 
ment,  operation,  and  administration  of 
the  pro^am  or  project  a.sslsted  under 
this  Part; 

(11)  Provide  for  educational  services 
and  training  for  parents  of  those  chil¬ 
dren,  to  the  extent  that  parental  un¬ 
derstanding  of  the  services  being  pro¬ 
vided  to  their  children  could  contrib¬ 
ute  to  the  effectiveness  of  the  pro¬ 
gram  or  project; 

(12)  Describe  the  procedures  to  be 
used  in  developing  and  implementing 
the  individualized  education  program 
which  must  be  provided  for  each 
handicapped  child  under  Part  121a  of 
this  chapter; 

(13)  Describe  the  pr(x;edures  which 
were  used  to  give  parents  of  these  chil¬ 
dren  an  opportunity  to  participate  in 
the  development  of  the  project  appli¬ 
cation;  and 

(14)  Describe  the  methods  of  dis¬ 
semination  of  project  information, 

(20  U.S.C.  241C-1.) 

§  116b.22  Parental  participation  in  the  de¬ 
velopment  of  the  project  application. 

Each  State  agency  shall  provide  par¬ 
ents  of  the  children  to  b(;  served  with 
funds  under  this  part  with  an  opportu¬ 
nity  to  participate  in  the  development 
of  its  project  application. 

(20  U.S.C.  241C-1:  1231d.) 

§  116b.23  State  agency  responsibilities. 

Each  State  agency  shall: 

(a)  Coordinate  and  consult  with  its 
State  educational  agency  in  the  devel¬ 
opment,  implementation,  supervision, 
and  evaluation  of  programs  and  pro¬ 
jects  assisted  under  this  part;  and 

(b)  Provide  reports  to  the  State  edu¬ 
cational  agency  as  nece.ssary  to  enable 
the  State  educational  agency  to  fulfill 
its  administrative  and  fiscal  responsi¬ 
bilities  under  this  part  and  Part  116  of 
this  chapter. 


§116b.25  Reporting  by  State  agency  of 
children  tran.^ferring  to  a  local  educa¬ 
tional  agency  program. 

(a)  Each  State  agency  which  receives 
funds  under  this  Part  shall  submit  an 
annual  report  to  the  State  educational 
agency  of  all  handicapped  children 
who; 

(1)  Were  counted  in  average  daily  at¬ 
tendance  under  section  121  of  the  Act 
during  the  school  year  1971-1972  or  in 
a  subsequent  year;  and 

(2)  Will  leave  or  have  left  the  special 
education  program  operated  or  sup¬ 
ported  by  that  agency  in  order  to  par¬ 
ticipate  in  a  special  education  program 
operated  or  supported  by  a  local  edu¬ 
cational  agency. 

(b)  The  State  educational  agency 
shall  prescribe  the  manner  of  submit¬ 
ting  the  report. 

(c)  Each  State  agency  shall  insure 
that  the  report  includes: 

(D  The  name  of  each  child  (or  other 
information  used  by  the  State  to  iden¬ 
tify  the  child), 

(2)  A  description  of  each  child’s 
handicapping  condition  (or  other  in¬ 
formation  used  by  the  State  to  identi¬ 
fy  the  handicapping  condition),  and 

(3)  The  name  of  the  local  education¬ 
al  agency  in  which  the  child  will 
enroll. 

(20  U.S.C.  241C-1.) 

Subpart  D — Local  Educational  Agency 
Participation 

§116b.30  Ivocal  educational  agency  pro¬ 
ject  application. 

(a)  In  order  to  receive  funds  under 
this  part,  a  local  educational  agency 
must 'submit  a  project  application  to 
the  State  educational  agency. 

(b)  The  application  must  meet  the 
requirements  in  §116b.21  and  include 
any  other  information  the  State  edu¬ 
cational  agency  requires  to  perform  its 
duties  under  this  part. 

(c)  The  State  educational  agency 
may  reduce  the  amount  of  informa¬ 
tion  submitted  under  §116b.21,  if  the 
local  educational  agency  serves  five  or 
fewer  handicapped  children  under  this 
part. 

(20  U.S.C.  241C-1.) 


(20  U.S.C.  241C-1.) 

§  116b.24  Children  who  may  be  served. 

A  State  agency  may  use  funds  under 
this  part  only  for  programs  and  pro¬ 
jects  (including  the  acquisition  of 
equipment  and,  where  necessary,  the 
construction  of  school  facilities)  which 
are  designed  to  meet  the  special  educa¬ 
tional  needs  of  handicapped  children 
for  whom  the  State  agency  is  directly 
responsible  for  providing  free  public 
education. 

(20  U.S.C.  241C-1.) 


§  116b.31  Transfer  of  funds  to  local  educa¬ 
tional  agencies. 

A  local  educational  agency  may  re¬ 
ceive  funds  under  this  Part  to  serve  a 
handicapped  child  if: 

(a)  The  handicapped  child  left  an 
educational  program  for  handicapped 
children  operated  or  supported  by  a 
State  agency  in  order  to  participate  in 
a  program  operated  or  supported  by 
the  local  educational  agency; 

(b)  The  child  continues  to  receive  an 
appropriately  designed  educational 
program;  and 
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(c)  The  State  agency  transfers  tl*»e 
funds  generated  by  the  child  under 
this  part  to  the  local  educational 
agency. 

(20  U.S.C.  241C-1.) 

ComrnenL  1.  Under  the  statute,  it  is  the 
responsibility  of  the  State  afcency  to  trans¬ 
fer  funds  to  a  local  educational  agency. 
However,  under  $li6b.l2,  the  State  educa¬ 
tional  agency  may  transier  the  funds  direct¬ 
ly  to  the  local  educational  agency  as  the 
fiscal  agent  of  the  State  agency. 

2.  The  local  educational  agency  receives 
funds  based  on  the  number  of  transfer  chil¬ 
dren  that  It  serves.  Subpart  E  provides  the 
rules  for  counting  these  children.  The  local 
educational  agency  submits  its  count  to  the 
State  educational  agency. 

3.  It  should  be  noted  that  funds  generated 
by  the  count  ol  a  child  in  one  year  are  not 
available  until  the  following  year.  Elecau.se 
of  this  one-year  delay  In  the  availability  of 
funds,  the  determination  of  which  agency 
(local  or  State)  should  receive  the  funds  can 
become  a  complex  problem.  The  following 
clarifications  are  provided  to  assi-st  in  deter¬ 
mining  whether  or  not  the  transfer  of  funds 
to  a  local  educational  agency  is  mandatory. 

(a)  The  local  educational  agency  may  re¬ 
ceive  all  funds  generated  by  a  child  whom 
the  local  educational  agency  counted  In  the 
previous  year,  subject  to  the  compliance  by 
the  local  educational  agency  with  the  re¬ 
quirements  of  thi.s  Part. 

(b)  The  Stale  agency  may  (but  Is  not  re¬ 
quired  to)  traissfer  to  the  locsd  educational 
agency  funds  generated  by  a  child  whom 
the  State  agency  counted  in  the  previous 
year.  For  exam.ple,  the  transier  of  funds  is 
optional  In  the  following  situatioms;  (1)  The 
State  agency  counts  a  child  on  October  1, 
and  the  child  enrolls  in  the  local  education¬ 
al  agency  following  that  count  but  during 
the  same  school  year  The  Stale  agency  may 
decide  to  transfer  the  funds  to  the  local 
educational  agency  when  those  funds 
become  available  (the  following  year)  or 
may  decide  to  retain  those  funds  for  use  on 
other  counted  handicapped  children  in  that 
State  agency.  (If  the  local  educational 
agency  then  counts  the  child,  the  following 
year's  funds  must  be  transferred.)  (2)  The 
State  agency  counts  a  child  on  October  1  of 
one  school  year  and  the  child  enrolls  in  the 
local  educational  agency  the  following 
school  year  (the  year  the  funds  become 
available).  The  State  agency  may  decide  to 
transfer  those  funds  to  the  local  educational 
agency  at  the  time  of  the  child's  enrollment 
in  the  local  educational  agency  or  may 
decide  to  retain  those  funds  for  use  for 
other  counted  handicapped  children  in  that 
State  agency.  In  examples  (1)  and  (2),  un¬ 
counted  handicapped  children  may  be 
served  on  a  space  available  basis  (§  llSb.SS). 

Although  the  transfer  of  funds  to  the 
local  educational  agency  is  optional  under 
the  examples  in  paragraph  (b)  above,  the 
State  agency  may  wish  to  take  into  account 
the  following  in  exercising  its  option; 
whether  or  not  the  State  agency  continues 
to  maintain  approved  projects,  the  number 
of  children  who  have  left  the  State  agency 
and  who  are  currently  enrolled  In  a  local 
educational  agency,  and  the  number  of  chil¬ 
dren  in  approved  projects  in  the  State 
agency. 

(c)  If  a  child  has  left  the  local  educational 
agency,  §116b.33  governs  the  use  of  the 
funds. 


5  n6h  '12  Local  educationr,!  agency  use  of 
funds. 

(a)  A  local  ccl'acatlonal  agency  which 
receives  funds  under  this  Part  shall 
use  those  funds  to  supplement  the  ap¬ 
propriately  designed  education  for 
handicapped  children  provided  by  that 
agency. 

(b) (i)  The  local  educational  agency 
may  enter  into  a  contract  or  other  ar¬ 
rangement  with  other  agemcies  and 
schools,  intermediate  school  districts, 
or  the  State  educational  agency,  sub¬ 
ject  to  Subpart  I  of  Part  100b  of  this 
cliapter,  for  carrying  out  activities 
under  this  subpart. 

(2)  The  local  educational  agency 
shall  administer  or  supervise  those  ac¬ 
tivities. 

(20  U.S.C.  241c-l(d).) 

§1166.33  Fund.s  attributable  to  children 
who  leave  the  local  educational  agency. 

(a)  The  State  agency  shall  not  trans¬ 
fer  funds  to  a  local  educational  agency 
if  all  handicapped  children  counted 
under  this  part  cease  to  be  enrolled  in 
that  l(5cal  educational  agency. 

(b)  If  a  handicapped  child  counted 
under  this  part  ceai-es  to  be  enrolled  in 
the  local  educational  agency,  that 
local  educational  agency  sliall  notify 
the  State  educational  agency,  and  the 
State  educational  agency  shall  require 
the  local  educational  agency  to  either; 

(1)  Retain  funds  generated  by  that 
child  under  this  Part  to  be  used  for 
the  other  handicapped  children  en¬ 
rolled  in  that  local  educational  agency; 
or 

(2)  Return  all  or  a  portion  of  those 
funds  to  a  State  agency  In  which  that 
child  was  formerly  enrolled. 

(20  U.S.C.  241c-l(d).) 

§  I16b.34  Funds  not  used  by  a  local  educa¬ 
tional  agency. 

If  a  local  educational  agency  is 
unable  or  unwilling  to  use  all  or  part 
of  the  funds  available  to  it  under  this 
part,  the  State  educational  agency 
shall  transfer  the  funds  to  the  State 
agency  in  which  the  handicapped  chil¬ 
dren  counted  under  this  part  were  for¬ 
merly  enrolled. 

(20  U.S.C.  241-1(0  and  (d).) 

Subpart  E — Amount  of  Grants  and 
Counting  Average  Daily  Attendance 

§  116b. 40  Amount  of  grants. 

(a)  Formula  for  determining  the 
amount  of  grant  A  State  agency  is  eli¬ 
gible  to  receive  an  amount  of  funds  as 
computed  under  the  formula  in  sec¬ 
tion  121(b)  of  the  Act. 

(20  U.S.C.  241c-l(b).) 

(b)  Minimum  payment  In  any  fiscal 
year  prior  to  October  1,  1978,  no  State 
shall  receive  an  amount  of  funds 
under  this  part  which  is  less  than  100 
percent  of  the  amount  which  that 


State  received  in  the  prior  fiscal  year 
under  section  121  of  the  Act. 

(20U.S.C.  241C-5.) 

§  116h.41  Flligibility  of  children  to  be 
counted. 

(a)  A  handicapped  child  may  be 
counted  in  average  daily  attendance 
for  the  purpo.se  of  computing  a  grant 
under  section  121(b)  of  the  Act,  if; 

(1)  The  child  is  on  the  membership 
roll  of  a  State-operated  school, 

(2)  Tlie  child  is  on  the  memberjhlp 
roll  of  a  State-supported  school;  or 

(3>(i)  The  chilcl  was  counted  In  aver¬ 
age  daily  attendance  by  a  State  agency 
during  the  school  year  1971-1972  or  a 
subsequent  year  and  is  now  enrolled  in 
a  program  operated  or  .supported  by  a 
local  educational  agency: 

(li)  The  child  was  enrolled  in  the 
State  agency  .school  for  at  least  one 
school  year  (which  may  not  be  les.s 
than  180  school  days); 

(ill)  The  child  continues  to  receive 
an  appropriately  designed  educational 
program:  and 

(iv)  The  State  agency  transfers  to 
the  local  educational  agency  in  whose 
program  the  child  is  enrolled  an 
amount  equal  to  the  sums  received  by 
the  State  agency  under  this  Part 
which  are  attributable  to  that  child. 

(b)  There  is  no  minimum  number  of 
hours  that  a  child  must  be  receiving 
educational  services  per  day  in  order 
for  the  child  to  be  eligible  to  be  placed 
on  a  membership  roll  under  this  sec¬ 
tion.  The  length  of  a  school  day  shall 
be  determined  solely  by  the  needs  of 
the  handicapped  child,  as  reflected  in 
the  child's  individualized  education 
program. 

(20  U.S.C.  241c-l(b).) 

§116b.42  Fidiication  by  more  than  one 
agency. 

If  a  handicapped  child  is  receiving 
free  public  education  from  more  than 
one  State  agency,  the  State  agency 
which  is  primarily  responsible  for  the 
child's  education  (as  determined  by 
the  State  educational  agency)  shall  be 
the  only  State  agency  to  count  that 
child  under  this  part. 

(20  U.S.C.  241C-1.) 

§  116b.43  Average  daily  attendance  com¬ 
putation. 

For  the  purposes  of  this  part,  aver¬ 
age  daily  attendance  means  the  total 
membership  enrollment  of  handi¬ 
capped  children  who  are  counted 
under  §  116b.41. 

(20  U.S.C.  241c-l(b).) 

§1I6b.44  Dates  for  counting  and  report¬ 
ing  average  daily  attendance. 

(a)  State  agency  and  local  education¬ 
al  agency.  Each  State  agency  and  local 
educational  agency  shall  count  handi¬ 
capped  children  (as  specified  in 


FEDERAL  REGISTER,  VOL.  43,  NO.  74— MONDAY,  APRIL  17,  1978 


16272 

§  116b.41)  on  their  membership  rolls  as 
of  October  1  of  each  year  and  shall 
report  their  average  daily  attendance 
to  the  State  educational  agency. 

(b)  State  educational  agency.  The 
State  educational  agency  shall  submit 
a  report  to  the  Conunlssioner  by  the 
following  November  15  which  sets 
forth  the  information  submitted 
under  paragraph  (a)  of  this  section. 

(20  U.E.C.  241C-1  (b)  and  (d).) 

§llCb.45  Children  counted  under  bcction 
123. 

A  handicapped  child  who  is  counted 
in  average  daily  attendance  for  the 
purpose  of  computing  a  giant  under 
section  123  of  the  Act  (program  for  ne¬ 
glected  or  delinquent  children)  may 
not  be  counted  under  this  part. 

(20  U.S.C.  241c-l(b).) 

§  116b.46  Children  counted  under  Part  B 
of  the  Education  of  the  Handicapped 
Act. 

A  handicapped  child  who  is  counted 
for  the  purpose  of  computing  a  grant 
under  Part  B  of  the  Education  of  the 
Handicapped  Act  may  not  be  counted 
under  this  part. 

(20  U.S.C.  241c-l(b).) 

Cemment.  Effective  October  1,  1977,  sec¬ 
tion  611  (a)(5KA)(iii)  of  Part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act  requires  that 
children  counted  under  this  part  cannot  be 
counted  under  Part  B.  (References  to  other 
requirements  of  Part  B  are  in  Subpart  H.) 
However,  handicapped  children  who  receive 
special  education  and  related  services  from 
a  State  agency  directly  responsible  for  pro¬ 
viding  them  with  free  public  education  may 
be  counted  under  this  Part  or  under  Part  B. 
In  addition,  liandicapped  children  counted 
or  eligible  to  be  counted  under  this  part 
may  be  served  with  Fart  B  funds,  if  all  re¬ 
quirements  of  Part  B  are  met. 

Subpart  F — Program  Requirements 

§  116b.50  The  educational  program. 

(a)  Each  handicapped  child  counted 
under  this  part  must  be  provided  with 
an  educational  program  designed  to 
meet  tlie  child's  special  educational 
needs. 

(b)  The  entire  amount  of  funds  gen¬ 
erated  by  a  child  under  this  Part  need 
not  be  spent  on  that  child,  as  long  as 
some  of  the  funds  are  used  to  meet  his 
or  her  individual  special  education 
needs.  The  remaining  funds  generated 
by  that  child  may  be  spent  on  other 
handicapped  children  who  are  en¬ 
rolled  in  the  State-operated  or  State- 
supported  school  w'here  the  child  is  lo¬ 
cated,  and  who  were  counted  under 
§  116b.41. 

(c)  A  project  may  be  supported  in 
whole  or  in  part  with  funds  provided 
under  this  part.  However,  a  State 
agency  shall  not  use  funds  under  this 
part  to  pay  for  its  entire  educational 
program  for  handicapped  children. 

(20  U.S.C.  241  (c)  and  (d).) 
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Comment  The  benefits  a  child  receives 
must  be  designed  to  meet  the  child's  individ¬ 
ualized  special  education  needs.  For  exam¬ 
ple,  the  services  of  a  State  agency  coordina¬ 
tor  would  not  meet,  this  requirement,  unless 
the  State  agency  can  document  that  those 
services  were  designed  to  meet  the  child’s 
individualized  special  education  needs. 
Under  Part  B  of  the  Education  ol  the 
Hand'capped  Act,  all  special  education  and 
related  services  must  be  provided  under  an 
individualized  education  program.  See 
S(121a.340-121a.349  of  this  chapter. 

§116b.51  State  standards. 

(a)  The  State  educational  agency 
shall  have  .standards  insuring  that 
each  handicapped  child  counted  under 
this  part  receives  an  appropriately  de- 
sigticd  education. 

(b)  The  State  educational  agency 
shall  insure  that  every  child  in  a 
State-supported  school  is  provided  an 
education  which  meets  the  standards 
of  the  State  educational  agency. 

(20  u  s  e.  241C-1.) 

§116b..')2  Maintenance  of  direction  and 
control. 

Each  State  agency  and  local  educa¬ 
tional  agency  which  provides  services 
with  funds  under  this  part  through 
contracts  with  other  public  or  private 
agencies  (such  as  hospitals,  clinics,  col¬ 
leges,  universities,  and  elementary  and 
secondary  schools)  shall  maintain 
those  services  under  its  administrative 
and  supervisory  direction  ar.d  control. 
A  State  agency  or  local  educational 
agency  may  not  provide  all  thr>se  ser¬ 
vices  to  handicapped  children  through 
contracts  with  other  agencies. 

(20  U.S.C.  241C-1.) 

§  116b. 53  DiHsemination. 

Each  State  agency  and  local  educa¬ 
tional  agency  shall  have  effective  pro¬ 
cedures  for  acquiring  and  dusseminat- 
ing  to  teachers,  adminLstrators,  and 
parents  significant  information  de¬ 
rived  from  special  educational  re¬ 
search,  demonstration  and  similar  pro¬ 
jects.  and  for  adopting.  w'hp’*e  appro¬ 
priate,  promising  special  educational 
practices  developed  through  these  pro¬ 
jects  for  use  in  program  planning  and 
operation  under  this  part. 

(20  U.S.C.  241C-1.) 

§116b.54  Construction  and  equipment. 

(a)  Construction  undertaken  and 
equipment  purchased  under  this  part 
are  subject  to  the  requirements  of 
§  116.32  of  this  chapter. 

(b)  Each  State  agency  and  local  edu¬ 
cational  agency  shall  insure  that  ap¬ 
propriately  trained  staff  will  be  avail¬ 
able  to  use  and  operate  any  equipment 
acquired  with  funds  under  this  part. 

(20  U.S.C.  241C-1.) 

§116b.55  Participation  of  children  who 
were  not  counted. 

Children  who  may  be  counted  under 
§  116b.41  but  who  were  not  counted. 


may  pariicipate  in  projects  on  a  space 
availa';j’.c  basi.s  if: 

(a)  All  children  who  were  counted 
are  receiving  benefits  from  funds 
made  available  under  this  part;  and 

(b)  All  children  who  were  counted 
are  receiving  an  appropriately  de¬ 
signed  education  commensurate  with 
their  needs. 

(20  U.S.C.  241C-1.) 

§  116b  .56  ParticIpHlion  in  programs  under 
Part  116a. 

Nothing  in  this  part  precludes 
handicapped  children  from  participat¬ 
ing  in  projects  funded  under  Part  116a 
of  this  chapter. 

(20  U.S.C.  241C-1.) 

Subpart  G — Allowable  Costs 

§116b.60  General. 

(a)  Cost  principles.  Allowability  of 
costs  incurred  under  this  part  is  deter¬ 
mined  in  accordance  with  the  cost 
principles  referenced  in  §  lOOb.81  of 
this  chapter  and  with  Part  100c  of  the 
chapter. 

(b)  Expenditures.  (1)  Each  agency 
may  use  funcLs  under  this  part  for  ex¬ 
penditures  which  are  reasonably  nec¬ 
essary  for  activities  directly  related  to 
the  conduct  of  programs  and  projects 
to  meet  the  .special  education  needs  of 
handicapped  children. 

(2)  Permissible  expenditures  may  in¬ 
clude  planning,  evaluating,  and  dis¬ 
seminating  the  results  of  those  activi¬ 
ties. 

(3)  Administrative  costs  are  allowa¬ 
ble  subject  to  section  143(b)  of  the  Act 
(administrative  costs  of  the  State  edu¬ 
cational  agency),  and  to  Parts  100b 
and  100c  of  this  chapter. 

(20  U.S.C.  241C-1  and  241g(b).) 

§llGb.61  Special  education  and  related 
services. 

(a)  Each  agency  may  use  funds 
under  this  part  for  the  costs  of  special 
education  and  related  services  for 
handicapped  children. 

(b)  The  State  agency  may  provide 
agency-wide  services  (in  addition  to 
services  located  in  particular  schools) 
under  this  part,  if  it  determines  that 
the  educational  needs  of  handicapped 
children  will  be  better  served  by  that 
method  of  programming. 

(20  U.S.C.  241c- 1.) 

§116b.62  Tuition  and  services. 

(a)  Tuition.  An  agency  shall  not  use 
funds  under  this  part  for  the  payment 
of  tuition  or  fees. 

(b)  Services.  Parents  of  handicapped 
children  serv'ed  under  this  part  sliall 
not  be  charged  for  special  education  or 
related  services  provided  for  those 
children  (including  the  cost  of  room 
and  board  and  non-medical  care  which 
are  provided  in  an  institutional  resi- 
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dential  care  facility  in  which  the  child 
is  placed  for  educational  purposes). 

(20  U.S.C.  241C-1.) 

§  I16b.63  Transportation  costs. 

Expenditures  for  transportation  of 
handicapped  children  are  allowable 
only  under  the  following  conditions: 

(a)  The  State  educationai  agency 
has  determined  that  the  transporta¬ 
tion  is  essential  to  ensure  the  child's 
safety  or  to  enable  the  child  to  benefit 
from  the  special  education  or  the 
other  related  services  being  provided; 

(b)  The  school  in  which  the  child  is 
enrolled  has  made  reasonable  efforts 
to  secure  other  means  of  or  resources 
for  transportation  of  the  child; 

(c)  There  is  no  State  law  requiring 
the  provision  of  the  service;  and 

(d)  The  transportation  is  not  nor¬ 
mally  provided  to  other  handicapped 
children  by  the  agency  in  whose  edu¬ 
cational  program  the  child  is  enrolled. 

(20  U.S.C.  241C-1.) 

Subpart  M — Requirements  Under  Part  . 
B  of  the  Education  of  the  Handi¬ 
capped  Act 

§116b.70  Part  B  regulations. 

Regulations  under  part  B  of  the 
Education  of  the  Handicapped  Act  are 
located  in  part  121a  of  this  Chapter. 

(20  U.S.C.  1417(b).) 

Comment  The  Commis.sioner  advises  each 
recipient  to  read  the  relevant  regulatory 
provisions  in  part  121a,  since  those  reguia- 


tions  provide  additional  specific  rules  for 
meeting  the  requirements  in  §§  116b.71 
through  116b.74. 

§116b.71  Supervision  of  programs  for 
handicapped  children. 

Section  612(6)  of  the  Education  of 
the  Handicapped  Act  requires  that  the 
State  educational  agency  be  responsi¬ 
ble  for  ensuring  that  all  educational 
programs  for  handicapped  children 
within  the  State,  including  all  pro¬ 
grams  administered  by  any  other 
State  or  local  agency,  are  under  the 
general  supervision  of  persons  respon¬ 
sible  for  educational  programs  for 
handicapped  children  in  the  State 
educational  agency. 

(20  U.S.C.  1412(6).) 

§  n6b.72  Use  of  funds  fur  handicapped 
children. 

(a)  Section  613(a)(2)  of  the  Educa¬ 
tion  of  the  Handicapped  Act  requires 
each  State  to  insure  that  funds  pro¬ 
vided  under  this  part  to  assist  in  the 
education  of  handicapped  children  are 
used  only  in  a  manner  consistent  with 
a  goal  of  providing  a  free  appropriate 
public  education  for  all  handicapped 
children. 

(b)  Paragraph  (a)  of  this  section 
does  not  limit  the  requirements  of  this 
part  or  of  section  121  of  the  Act. 

(20  U.S.C.  1413(a)(2).) 

§  1 16b.73  State  educational  agency  stan¬ 
dards. 

Section  612(6)  of  the  Education  of 
the  Handicapped  Act  requires  that 


any  activity  to  assist  the  education  of 
handicapped  children  under  this  Part 
meet  the  educational  standards  of  the 
State  educational  agency. 

(20  U.S.C.  1412(6).) 

§116b.74  Withholding  payments  for  non- 
compliance. 

(a)  Section  616(a)(2)(B)  of  the  Edu¬ 
cation  of  the  Handicapped  Act  pro¬ 
vides  that  the  Commissioner  may 
withhold  payments  available  under 
this  Part  for  assisting  the  education  of 
handicapped  children: 

(1)  For  failure  to  comply  substantial¬ 
ly  with  any  provision  of  section  612  or 
613  of  the  Education  of  the  Handi¬ 
capped  Act:  or 

(2)  In  the  administration  of  the 
annual  program  plan  under  part  B  of 
the  Education  of  the  Handicapped  Act 
for  failure  to  comply  with: 

(i)  Any  provision  of  part  B  of  the 
Education  of  the  Handicapped  Act;  or 

(ii)  Any  requirements  in  the  applica¬ 
tion  of  a  local  educational  agency  or 
intermediate  educational  unit  ap¬ 
proved  by  the  State  educational 
agency  under  that  annual  program 
plan. 

(b)  The  Conunissioner  must  use  the 
notice  and  hearing  procedures  in  sec¬ 
tion  616  of  the  Education  of  the 
Handicapped  Act  before  withholding 
payments  under  this  section. 

(20  U.S.C.  1416.) 

(FR  Doc.  78-9731  Piled  4-14-78;  8:45  am) 
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